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PREFÁCIO 


A EMPRESA DO DIREITO 
APOS VINTE ANOS 


Este texto é escrito no vigésimo aniversário da primeira publicação de The 
Enterprise of Law: A Justiça sem o Estado (doravante, Enterprise). Muito 
aconteceu ao longo destas duas décadas. Continuei a dedicar-me à 
investigação sobre a justiça sem o Estado e sobre o fracasso do governo na 
aplicação da lei. Consequentemente, a minha própria compreensão destas 
questões evoluiu. Além disso, embora muito poucos académicos jurídicos e 
económicos considerassem a ideia de justiça sem Estado como uma 
questão de investigação legítima em 1990, já não é esse o caso. De facto, a 
literatura académica sobre os tópicos discutidos na Enterprise expandiu-se 
dramaticamente.! Grande parte dessa literatura corrobora várias 
conclusões do livro,” mas também há um número crescente de críticos que 
aparentemente reconhecem que a sua teoria de comando do direito e os 
seus esforços para justificar o direito feito pelo Estado estão a enfrentar 
sérios desafios. No entanto, como é habitual, os desenvolvimentos mais 
importantes ocorreram fora do meio académico. 

A aversão das pessoas a muitas instituições jurídicas públicas é maior 
atualmente do que em 1990. As razões para o insucesso do governo no 
domínio do direito são as mesmas de há duas décadas, uma vez que pouco 
foi feito para alterar os incentivos institucionalizados fundamentais com 
que se deparam os decisores governamentais, descritos em pormenor na 
Enterprise. Os eleitores parecem não conseguir decidir de que partido 
político gostam menos, por isso colocam um partido no poder durante 
alguns anos, fartam-se do seu desempenho e colocam o outro partido no 
poder. Um desgosto semelhante em relação ao governo. 
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A insatisfação com os tribunais de justiça pode ser vista nas omnipresentes 
batalhas legislativas sobre a reforma da responsabilidade civil? e na reação 
política contra decisóes como Kelo v. City of New London (545 U.S. 469 
(2005))? A insatisfação com os serviços públicos de policiamento 
aumenta com cada novo procedimento imposto nos aeroportos pela 
Administração de Segurança dos Transportes e com as histórias 
intermináveis de tiroteios da polícia contra civis desarmados. A corrupção 
política é tão prevalecente que se tornou uma parte expetável do processo 
em estados como Nova Iorque, Nova Jérsia e Louisiana, para não falar de 
Washington, DC. 

Como o fracasso do governo na provisão da lei e da justiça tem 
continuado, o sector privado tem respondido com inovação e crescimento 
de alternativas não-estatais à criação e alteração de regras pelo governo, à 
aplicação dessas regras e à adjudicação de litígios. Considere-se, por 
exemplo, o Quadro 9.3, que dá conta do crescimento do número de 
empresas que oferecem serviços de detetive e proteção nos Estados 
Unidos e do número de empregados dessas empresas entre 1964 e 1981.° 
O número de empresas aumentou 285 por cento durante este período, de 
1988 para 7126, enquanto o número de empregados aumentou de 62.170 
para 331.294, um aumento de 423 por cento. O quadro seguinte apresenta 
uma amostragem destas mesmas contagens anuais na década de 1990 e no 
novo século, comparando-as com 1964 e 1981. 


Quadro 1. Empresas que prestam serviços de investigação e 
segurança e emprego nessas empresas 


Ano Número % de % de aumento Número de % de % de aumento 
de aumento das das empresas empregados aumento do do emprego 
empresa empresas de de emprego 
| 1964 1981 de 1964 desde 1981 

1993 14,824 646% 108% 543,734 775% 64% 

1997 17,906 801% 151% 636,884 924% 92% 

2001 22,041 1,009% 209% 720,465 1,059% 117% 

2004 23,193 1,067% 225% 754,514 1,114% 128% 

2007 25,249 1,170% 254% 788,766 1,169% 138% 


É evidente que o sector da segurança privada tem continuado a crescer 
a um ritmo tremendo. O mesmo se aplica aos serviços privados de 
resolução de litigios. Enquanto alguns exemplos de arbitragem para 
disputas entre empresas e seus consumidores foram observados no 
Capítulo 9, por exemplo, hoje é difícil encontrar um contrato entre 
empresas e consumidores que não tenha uma cláusula de arbitragem. Com 


o aparecimento dos mercados na Internet, desenvolveu-se uma arena 
inteiramente nova para o desenvolvimento privado de regras e 
mecanismos de aplicação,” mas também estão a ocorrer desenvolvimentos 
semelhantes nos mercados emergentes da Europa de Leste e da Ásia. 


Prefácio xi 


No processo da minha investigação em curso, encontrei fraquezas e/ou 
lacunas em alguns dos meus argumentos originais que agora sei que 
podem ser reforçados e preenchidos. Outras falhas que também podem ser 
resolvidas ou já foram abordadas,’ foram apontadas pelos críticos. 
Nenhum destes problemas altera as principais conclusões expressas no 
livro. De facto, ao abordar os problemas, solidifiquei os meus pontos de 
vista sobre os potenciais benefícios da provisão privada de justiça e o 
inevitável fracasso dos sistemas legais estatais em fornecer justiça. A 
única parte de Enterprise que eu gostaria de ter escrito de forma diferente 
são as previsões do capítulo final sobre como seria um sistema de justiça 
sem o Estado. Eu referi que muitas previsões sobre a tecnologia, as 
instituições, os processos e as organizações que poderiam surgir seriam 
provavelmente muito imprecisas, mas estou agora ainda mais convencido 
de que a libertação do sector privado cria incentivos tão fortes para a 
descoberta empreendedora que ninguém pode prever as inovações 
tecnológicas, institucionais e organizacionais daí resultantes. Basta ler as 
previsões sobre a tecnologia, as instituições e as organizações de hoje 
feitas há algumas décadas por pessoas muito inteligentes e imaginativas 
para ver que isto é correto. 

O Prémio Nobel da Economia, Paul Samuelson, obviamente uma 
pessoa muito mais inteligente do que eu, compreendeu tão mal o processo 
de descoberta do mercado que, na edição de 1973 do seu famoso livro de 
economia, previu que a União Soviética, que supostamente tinha um 
rendimento per capita igual a cerca de 50% do dos Estados Unidos na 
altura, deveria recuperar o atraso até 1990, e claramente que isso 
aconteceria até 2015. Na 13º edição do Economics, de 1989, afirmou que 
"a economia soviética é a prova de que um sistema socialista 
A economia soviética e as economias planificadas da Europa de Leste que se 
lhe seguiram colapsaram nos anos seguintes. !º A economia soviética e as 
economias de comando na Europa de Leste que lhe seguiram o estilo 
entraram em colapso nos dois anos seguintes. Não estou a sugerir que as 
previsões gerais do capítulo e da Enterprise como um todo estejam 
erradas: a provisão privada do direito seria mais eficiente e mais justa. 
Estou simplesmente a dizer que o aspeto real desse sistema jurídico está 
para além dos meus poderes de imaginação, pelo que espero que a imagem 
que desenhei em 1990 seja provavelmente demasiado simplista. 


NOTAS FINAIS 


1. Para alguns dos muitos exemplos, ver Lisa Bernstein, "Opting Out of the 
Legal System: Extralegal Contractual Relations in the Diamond Industry," 
Journal of Legal Studies, 21 (1992), 115-158; Avner Greif, "Contract 


Enforceabil- ity and Economic Institutions in Early Trade," American 
Economic Review, 83 (1993), 525-548; Avner Grief, Institutions and the 
Path to the Modern 
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Economy: Lessons from Medieval Trade (Nova lorque, Cambridge 
University Press, 2006); Robert C. Ellickson, Order Without Law: How 
Neighbors Settle Disputes (Cambridge, MA, 1991); Robert C. Ellickson, 
"Property in Land", Yale Law Journal, 102 (1993): 1315-400; Peter Leeson, 
"An-arrgh-chy: The Law and Economics of Pirate Organization", Journal of 
Political Economy, 115 (2007), 1049-1094; Paul Milgrom, Douglas North e 
Barry Weingast, "The Role of Institutions in the Revival of Trade: the Law 
Merchant, Private Judges, and the Champagne Fairs", Economics and 
Politics 2 (1990), 1-23; 

D. Johnson e D. Post, "Surveying Law and Borders-Law And Borders- The 
Rise of Law in Cyberspace," Stanford Law Review, 48 (1996), 1367- 1402; 
Matt Ridley, The Origins of Virtue: Human Instincts and the Evolution of 
Cooperation (Nova Iorque, 1996); Andrew Morriss, "Miners, Vigilantes & 
Cattlemen: Overcoming Free Rider Problems in the Private Provision of 
Law," Land and Water Law Review 33 (1998), 581-696; Andrew Morriss, 
"Private Actors and Structural Balance: Militia and the Free Rider Problem 
in Private Provision of Law," Montana Law Review 58 (1997), 115-166; 
Todd Zywicki, "The Rise and Fall of Efficiency in the Common Law: A 
Supply-Side Analyse", Northwestern Law Review, 97 (2003), 1551-1634; 
Randy E. Barnett, The Structure of Liberty: Justice and the Rule of Law 
(Oxford, UK: Oxford University Press, 1998); “Daniel B. Klein, ed. 
Reputation: Studies in the Voluntary Elicitation of Good Behavior (Ann 
Arbor, MI: University of Michigan Press, 1997); Terry L. Anderson e P. J. 
Hill, The Not so Wild, Wild West: Property Rights on the Frontier (Stanford 
University Press, 2004); e Ed- ward Stringham, ed., The Not so Wild, Wild 
West: Property Rights on the Frontier (Stanford University Press, 2004). 
Anarchy and the Law (New Brunswick, NJ: Transaction for The 
Independent Institute, 2007). 

Exemplos incluem O. Volckart e A. Mangels, "Are the Roots of the Modern 
Lex Mercatoria Really Medieval?" Southern Economic Journal, 65 (1999), 
427-450; C. Fassberg, "The Empirical and Theoretical Underpinnings of the 
Law Merchant: Lex Mercatoria-Hoist with Its Own Petard?" University of 
Chicago Journal of International Law, 5 (2004), 67-82; E. Kadens, "The 
Empirical and Theoretical Underpinnings of the Law Merchant: Order 
within Law, Variety within Custom: The Character of the Medieval 
Merchant Law", University of Chicago Journal of International Law, 5 
(2004), 39-65; C. Do- nahue, Jr, "The Empirical and Theoretical 
Underpinnings of the Law Merchant: Medieval and Early Modern Lex 
mercatoria: An Attempt at the proba- tio diabolica," University of Chicago 
Journal of International Law, 5 (2004), 21-37; C. Drahozal, "Competing 
and Complementary Rule Systems: Civil Procedure and ADR: Contracting 
out of National Law: an Empirical Look at the New Law Merchant," Notre 
Dame Law Review, 80 (2005), 523-552; C. Drahozal, "Busting Arbitration 
Myths," Kansas Law Review, 56 (2008), 663- 
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677; e S. Sachs, "From St. Ives to Cyberspace: The Modern Distortions of 
the Medieval Law Merchant", American University International Law Re- 
view, 21 (2006), 685-812. Estas e outras críticas estão a ser refutadas em 
Bruce L. Benson, "Yes Virginia, there is a Law Merchant", um manuscrito 
de livro parcialmente concluído, Departamento de Economia, Universidade 
Estatal da Florida. 

Bruce L. Benson, "Uncertainty, the Race for Property Rights, and Rent Dis- 
sipation due to Judicial Changes in Product Liability Tort Law", Cultural 
Dynamics, 8 (novembro de 1996), 333-351. 

Para uma discussáo pormenorizada, ver vários capítulos em Bruce L. 
Benson (ed.), Property Rights: Eminent Domain and Regulatory Takings 
Re-Examined (Palgrave/Macmillan para The Independent Institute, 2010). 
Estes dados foram recolhidos a partir dos relatórios anuais County Business 
Patterns do Bureau of the Census. 

Note-se que estes valores não incluem o emprego de pessoal de segurança 
que trabalha diretamente para empresas que não são de segurança, como 
bancos, centros comerciais, casinos e outras empresas recreativas, como 
clubes noturnos e a Disney World, etc. O emprego total do pessoal de 
segurança privada é substancialmente mais elevado. Um artigo de jornal 
recente afirma que há mais de um milhão de agentes de segurança 
contratados e outro milhão ou mais de guardas de segurança privados nos 
EUA, em comparação com cerca de 700.000 polícias públicos (Amy 
Goldstein, "More security firms getting police po w er s: Some see 
benefits to public safety, but others are wary," San Francisco Chronicle, 
January 7, 2007) [consultado pela ültima vez em 19 de dezembro de 2010, 
em http://www .sfgate.com/cgi- 
bin/article.cgi? file=/c/a/2007/01/07/MNGVEN- CASV1.DTL 1. 

Bruce L. Benson, "The Spontaneous Evolution of Cyber Law: Norms, Property 
Rights, Contracting, Dispute Resolution, and Enforcement without State In- 
volvement", Journal of Law, Economics and Policy, 1(Winter 2005), 269- 
348. 

Bruce L. Benson, "It Takes Two Invisible Hands to Make a Market: Lex 
Mer- catoria (Lei Mercante) Sempre Surge para Facilitar Mercados 
Emergentes", Estudos em Ordem Emergente, primavera de 2010, Vol. 3, 
100-128. 

Ver notas 2 e 8, por exemplo, bem como David W. Rasmussen e Bruce 

L. Benson, The Economic Anatomy of a Drug War: Criminal Justice in the 
Commons (Lanham, MD: Rowman and Littlefield, 1994); Bruce L. Benson, 
To Serve and Protect: Privatization and Community in Criminal Justice 
(Nova Iorque: New York University Press for The Independent Institute, 
1998), e numerosas outras publicações listadas em 
http://garnet.acns.fsu.edu/-bbenson/. 

Paul Samuelson e William Nordhaus, Economics, 13º ed. (McGraw Hill, 
1989), 837. Para uma discussão de outras previsões erróneas de Samuelson 
e referências a fontes que tratam de questões semelhantes, ver Alan 
Ebenstein, "The Poverty of Samuelson's Economics," Liberty 17:4 (abril de 


2003), 37-38, http://freedomkeys.com/samuelson.htm, consultado pela 
ültima vez em 18 de dezembro de 2010. 
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sobre o livro espalhou-se a partir daí. Mais recentemente, o Ludwig von 
Mises Institute tem sido a principal fonte de mercado para o livro. Eles 
compraram um grande número de cópias da última impressão feita pelo 
Pacific Research Institute e desde então têm-no anunciado e colocado à 
venda a um preço muito razoável na sua página web. 

Muitos amigos em todo o país também recomendaram generosamente o 
livro e/ou citaram-no favoravelmente, incluindo Edward Stringham, 
Benjamin Powell, Peter Boettke, Peter Leeson, P. J. Hill, Alberto Benegas 
Lynch e Nicholas Dykes, bem como várias pessoas da Universidade 
Francisco Marroquin, da Universidade George Mason e da Universidade de 
Aix-en-Provence, José Igncio del Catillo e Jesús Gomez, que traduziram o 
livro para espanhol, e outros que merecem ser nomeados. Obrigado a 


todos, citados e não citados. 
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INTRODUCTION 


Anyone who would even question the "fact" that law and order are necessary 
functions of government is likely to be considered a ridiculous, uninformed 
radical by most observers. Bernard Herber, in а typical public finance 
textbook, for example, wrote 


The... function:..of providing domestic stability inthe form of law and order 
and the protection of propenty....could be logically opposed only hy an 
avowed anarchist. Since... [laa and order i5] iot [3] controversial function of 
government, . . [it does] mol require a lengthy analysis in. the effort to con 
struct.an economic case for the existence of a public sector for resource alloca- 
tron purposes 
But even though most academics do not question the logic of government 
domination of law and the maintenance of onder, large segments of the 
population do. Surveys and polls indicate growing dissansfaction with all 
aspects of government law enforcement in the United States, particularly 
with the courts and the corrections system. More importantly. citizens are 
turning to the private sector in ever mcreasing numbers for services which 
presumably are "mot controversial functions of government," Privately 
produced crime detection and prevention, arbitration, and mediation are 
growth industries in the United States. 
This study will use economic theory to compare institutions and incen 
tives that influence public and private performance in the provision of law 
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and its enforcement. Some critics may contend that law ii not an appropriate 
subject for "economic analysis)” because it is not produced and allocated 
in exchange markets. To be certain. economics has a great deal te say about 
marker institutions, but its relevance and scope are not sa narrowly limited, 
Economic theory requires only that scarce resources be allocated among 
competing uses. Clearly, the enterprise of law—the use of police services, 
court time, and all other inputs in the process of making law and establishing 
ander-requimes scarce resources that must he allocated, Beyond that, 
economic theory explains himan behavior by considering how individuals 
Rach lo imcenuves and constraints. | 
Using economic theory, then, it can be convincingly demonstrated that 
private-sector (a, market or voluntary) institutions are capable of estab- 
lishing strong incentives that lead 10 effective law making and law enforce- 
ment. The resulting legal constraints facilitate interaction and support social 
onder by inducing cooperation and reducing violent confrontation. It can: 
also be shown that public-sector institutions create Incentives that can lead 
fo substantial inefficiencies in the provision. of these same functions: In 
fact, our modern reliance on government io make law and establish order 
is-not the historical norm, Public police forces were not imposed on the 
populace штан the middle of the nineteenth century in the United States 
and Great Britian. for instance. and then only in the face of considerable 
citizen resistance? Crime victims played the prosecutors’ role in England 
unt almost the turn of the conquer and they did not yield to public 
prosecution without а struggle? The foundation of commercial law was 
developed by the European merchant community and enforced. through 
merchant courts” To this day. international trade is "governed" to a large 
extent by merchants, as they make, arbitrate, amd enforce their own law, and 
inthe United States, at least 7* percent of commercial disputes are settled 
through private arbitration or mediation with decisions based on business 
custom and practice (customary commercial law)? Arbitration services, 
particularly for commercial disputes, have been increasingly used for-some 
tme, but the last. few years have witnessed the development of a new 
indusiry—private for-profit courts competing with public courts for a wide 
spectrum of civil disputes? Furthermore; there are now over twice as miary 
private police às public police in the United States, as citizens hire more. 
and more watchmen, guards, and highly trained security experts? Between 
1964 and 1981, employment by private firms offering protective and deter- 
tive services increased by 432.9 percent, and the number of firms offering 
such services grew by 285.5 percent over the same period (see Table 9,3). 
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Individuals are also increasingly supplementing government protection 
with efforts of their own More and more citizens are buying firearms for 
personal protection; burglar alarms are being installed and guard dogs 
purchased. Citizens are barring their windows, learning self-defense, 
carrying whistles and other noisemakers, and buying self-protection devices. 
There 15-а growing business in providing. bullet-proof cars and security 
systems for the powerful and wealthy who fear assassination or kidnapping. 
There are also less costly activities, such as neighborhood or tenant watches 
and patrols, and escort groups. A Gallup poll found that during the early 
1980s, 17 percent of those surveyed reported at least one of these volun- 
lary crime prevention efforts in their neighborhood? 

People turn to thé private sector when public police and courts are 
presumably available because there is a growing dissatisfaction with public- 
sector efforts to maintain social order. Citizens dissausfactiom arises in 
part because of a growing belief that the government is riot adequately 
controlling crime. In 1982, the Figeie Report on Fear of Crime found that 
“most people perceive crime rates as continually increasing and look at 
any decline as an aberration, a temporary ebb in the inexorably rising tide 
of petty theft, armed robbery, murder, and international terror” The report 
also pointed out that crime statistics understate the true level of crime. 
According to the report, an estimated-60 percent of all personal larceny 
cases where there i$ no contact between the thief and his victim go 
unreported: and less than 50 percent of all assaults, less than 60 percent 
of all household burglaries, less than 30 percent of household larcentes. 
and only a little more than half of all robberies and rapes are reported. 
Thus. the Figgie Report concluded: "These striking statisties are either 
a measure of the lack of public confidence in the ability of the police to 
solve crimes or a more realistic appraisal of what is possible... UU After 

“all in 1980 less than 20 percent of reported crimes were cleared by arrest 
(down from 26 percent in 1960), and in at least one California county only 
12 percent of those arrested as felons in 1977 were actually convicted. 
The U.S. Department of Justice report on crime vietimization in 1979 found 
that approximately 10 percent of unreported crimes were nol reported 
because people believed that the police “do nor want to be bothered"? 

Dissatisfaction with the public criminal law apparatus extends to the courts 
as well. Since 1965 more and more people have come to believe that the 
courts have not been harsh enough in criminal cases, rising from 48.9 percent 
in 1965 ta 84.9 in 1978 (see Table 1:11 fram 1980 to 1986, this percentage 
held fairly steady in the 82 to 86 percent range. A 1972 study found that 
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&2 percent af its-survey respondents agreed "somewhat or ^a great deal" 
that “recent Supreme Court decisions have made 1 more difficult to punish 
enminals  — | 
The Figeie Report also found that BO percent of the study s sample 
believed that the courts amd prison system were ineffective in rehabilitating - 
criminals. More than Һай о those surveyed (52 percent) thought that the 
prison sentences currently given do not discourage crime and thai the 
"revolving door policy in the justice system makes a prison term a mere 
inconvenience for the experienced c: riminal ^? Plea bargaining now leads 
la approximately. 90 percent of criminal convictions. implying to many that 
criminals are getting off with light sentences: beyond that, criminais serve, 
on average, less- than half their sentences in jail (down from 61 percent 
iri 1963). Many also believe that prisons do not fulfill their functions of 
deterrence and rehabilitation, but instead serve as "schools" for the study 
nt crime. Indeed, à nationwide follow-up study of 78.143 offenders who 
were released from prison in 1972 found that 74 percent were rearrested 7 
The-courts receive: low marks from citizens in the area of civil law as 
well. A [S78 survey found thal only 23 percent of those interviewed had 
a high degree of confidence in state and local counts, while over-a third of 
the-sample expressed little or no confidence: Moreover, 57 percent believed 
that "efficiency in the counts” was a serious national problem. After all. 
court backlogs can delay a civil trial for more than five years iti some states?! 
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Why is delay in the public courts such a problem when most criminal 
cases are settled by plea bargaining and most commercial disputes are settled 
by private arbitration? Why, for that maner, does the system rely so heavily 
on plea bargaining and private arbitration? Why do citizens think they must 
spend billtons of dollars to hire private police officers and establish private 
security systems when the government is already spending billions-on a public 
police force? Why are local, state; and federal authorities spending taxpayers 
dollars to contract with private firms to build, staff, and maintain prisons 
when the public prison system already costs billions of dollars? Why da 
victims of crimes choose not to: report a significant portion of all crimes 
commuted? These questions and others like them can only be answered by 
comparing the institutions associated with public-sector law creation and 

enforcement with private-sector counterparts. Neither system is perfect, but 
the growing dissatisfaction with the public sector $ performance and increasing 
reliance on private-sector altermatives indicates that il is time lo question 
the presumprion that kaw and order must be governmentally provided. 

In the analysis that follows, E consider such topics as the characteristics 
of primitive legal systems and the evolution of common law and other legal 
systems. Lexplore modern Jaw enforcement; the behavior of public police, 
prosecutors and judges; and political corruption. | also examine current trends 
in government "contracting" with private firms for police and prison services, 
and trends in private-sector provision of arbitration, mediation, and crime 
prevention. Issues in legal theory are discussed, such as the role of custom 
in law and the question of how “law” should be defined. Throughout the 
analysis, [liberally use others’ thoughts and research findings, demonstrating 
that many of the relatively broad conclusions reached using an economic 
perspective have been reached by others in their complementary, yet relatively 
more narrow, approaches. But more importantly, drawing from a large and 
seemingly dispersed literature can lead to a more complete understanding 
of the potential for private-sector maintenance of social order. In this way 
we can achieve a more accurate comparison of the effectiveness of the public 
and private sector in this. vital public. policy area. 
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SISTEMAS JURÍDICOS 
CONSUETUDINÁRIOS COM 
APLICAÇÃO VOLUNTÁRIA 


It i$ а widely held belief that state governments and law develop together 
and, therefore, that law and order could not exist in a society without the 
organized, authoritarian institutions of the state. One means of dispelling 
this perception is to illustrate that а nation- state is not a prerequisite for 
law. First, however, itis necessary to understand just what is meant by 
"law." and how systems of law work. 


THE ENTERPRISE OF CUSTOMARY LAW 


If law is simply represented by any system of rules, as some have suggested ! 
then "morality" and law would appear tô be synonymous. Lon Fuller 
contended that “law,” when more appropriately ^, viewed as a direction 
of purposive human effort, consists in thé enterprise of subjecting human 
conduct to the governance of rules"? Law consists of both rules of con- 
duct and the mechanisms or processes for applying those rules. Individuals 
must have incentives to recognize rules of conduct or the rules become 
irrelevant, so institutions for enforcement are necessary. Similarly, when 
the implications of existing rules are unclear, dispute resolution institu- 
tions are required. As conditions change, mechanisms for development of 
new rules and changes in old rules must exist. So, legal systems display 
very similar structural characteristics? Fuller's definition of law is accepted 
here, in part because it allows the analysis of law to focus on the institutions 
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involved in the production and enforcement of legal rules. and on the 
incentives which both lead-to the development of and arise às а conse 
quence. of those institutions. That 15, й lends itself to an economic analysis 
ef the enterprise of Iaw. 

Law can be imposed fron арке: by some coercive authority. such as 
a king. а legislature, or a supreme court, or law can develop "from the 
around” as customs and practice evolve? Law imposed from the tóp— 
- guthoritarian law—typically requires the support of a powerful minority: 
law developed from the bottom up—customary law—requires widespread 
acceptance. Hayek explained that many issues of law are not 


whether the parties have abused anybody will, but whether theiractions have 
conformado expectations which other pares hat reasonably formed because 
they correspanded to the practices on which ihe everyday conduct of the 
members ofthe group was based. The sigmficance o! customs here ts that they 
give rise bo expectations that guide people's actions, and what wall be regarded 
as binding. will theretore. be dhese precoces that everytosly. counts on being 
visere and which thereby condinon re success of most actrees: 
Customary: law is recognized, not because it is backed by the power of 
some strórig individual or institution, but because esch individual recognizes 
the benefits of behaving in accordance with other individuals’ expectations, 
given that others also behave as he expects. Alternatively, if a minority. 
cnercively 1 imposes law from above, then that law will require much more 
force to maintain social order than is required when law develops. from 
the botom through mutual recegnition and acceptance. — 
Reciprocities are the basic source both of the recognition of duty to obey 
law and of law enforcement in a customary Jaw system, That is; individuals 
must "exchange" recognition of certain behavioral rales for their mutual 
benefit: Fuller. suggested three conditions that make a duty clear and 
acceptable to those affected: 


First, the relationship of reciprocity eut of which the duty arises must result 
from а voluntary agreement between the parties immediately affected: they 
themselves "create" the duty, Second, the reciprocal performances of the parties 
Hurst im some sense be equal im value... We canner here speak of an exact 
klentity. dor jt makes. no senso at all ta асаа say, à book or idea in return 
for exactly the same book dr idea. The bond of reciprocity unites men, тим 
simply in spite of their differences but because of their differences. ... Third, 
the relationships within the society must be suFficienthy fluid so that the same 
duty you owe me today, | may owe you tomorrow oder words. ihe rela- 
tionship of duty mist an Theory and in practice be reversible* 
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Because the source of recognition of customary law is réciprocity, private 
property rights and the rights of individuals are likely to constitute the-most 
important primary rules of Conduct in such legal Systems. After all, voluntary 
recognition of laws and participation in their enforcement is likely to arise 
only when substantial benefits from doing so can be internalized by each 
individual. Punishment is frequently the threat that induces recognition of 
law imposed from above, but incentives must be largely positive when custom- 
ary law prevails. Individuals must expect to gain as much or more than the 
casts they bear from voluntary involvement in the legal system. Protection 
of personal property and individual rights isa very attractive. benefit. 

Under customary law, offenses are treated as torts (private wrongs or 
Anguries) rather than crimes (offenses against the state or the "society  )- 
A potential action by one person has to affect someone else before any 
question of legali can arise; any action that does not, such as what à person 
does alone or in voluntary cooperation with someone else bur in a manner 
that clearly harms по one, i not likely to become the subject. of-a rule 
of conduct under customary law. Fuller proposed that “customary law" 
might best be described asa “language of interaction? Facilitating 
interaction can only be accomplished with recognition of clear (although 
ти necessarily written) codes of conduct enforced through reciprocally 
acceptable, well established adjudication arrangements accompanied. by 
effective legal sanctions, 

James Buchanan asked. if government is dismantled “how do rights 
re-emerge amd come to command respect? How do ‘laws’ emerge that 
carry with them general respect for their ‘legitimacy’? * He contended 
that collective action would he necessary to devise a "social contract" or 
"constitution" to define rights and to establish the institutions to enforce 
those rights. But collective action can be achieved through individual 
agreements, with useful rules spreading to other members of a group. 
Demsctz explained that property rights will be defined when the benefits 
of doing so cover the costs of defining and enforcing such rights” Such 

benefits may become evident because a dispute arises, implying that existing 

rules.do not adequately cover some new situation, The parties involved 
must expect the benefits from resolving the dispute (e.g. , avoiding a violent 
confrontation), and of establishing а new rule, to outweigh the cost of 
resolving the dispute and enforcing the resulting judgment, or they would 
net take it to the adjudication system. 

Dispute resolution can be a major source of legal change since an 
adjudicator will often make more precise those rules about which differences 
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ot opinion exist, and even supply new rules because no generally recognized 
rules cover à new situation! Tf the relevant group accepts the ruling H 
becomes part of customary law, but mot because it i$ coercively imposed 
on a group by some authority backing the court. Thos, good rules that 
facilite interaction tend to be selected over time, while: bad decisions 
are igmored. 

Dispute resolution is nor the only source of legal evolution- under 
cusiomary law, Individuals may observe others behaving in a particular 
way ind new situation and adopt similar behavior themselves, recognizing 
the benef of avoiding confrontation. Institutions for enforcement similarly 
evolve duc to recornition of reciprocal benefits. 

Consider the development of dispute resolution procedures, Mo stale- 
like coercive authority exists in a custornary system to force dispulants into 
з court. Because rules of customary law are in the nature of torts, the 
agenieved party must pursüe prosecution. Under such circumstances, 
individuals have strong reciprocal incentives to form mutual support groups 
for legal matters. The makeup of such groups may reflect family (as it 
frequently did im primitive societies)! religion (as im some primitivo 
groups}.'* geagraphic proximity (as in Angkla-Saxon England), functional 
similarity: (as with commercial 1àw).* or contractual arrangements (cg, 
as in medieval Ireland and an medieval Iceland).* The group members are: 
obligated to aid any other member in a valid dispute, given that the member 
has fulfilléd his obligations in the past. Thus, ability 10 obtain support in 
а dispute depends on reciprocal loyalty. 

Should a dispute arme, réciprocal support groups give individuals à 
position of strength. This does not necessarily mean, however, that disputes 
are settled by warfare between groups. Violence is а costly means of solving 
‘a dispute: if the accuser and his suppor group attack the accused, the 
асси ей е group is obliged to avenge the attack. Consequently, arrangements 
and procedures for non-violent dispute resolution should evolve very quickly 
in customary law. systems. 

The impetus for accepting adjudication in a customary legal system (as 
well as in ап authoritarián system) 15 the omnipresent threat of force, but 
use of such force is certainly not likely to be the norm. Rather, an agrée- 
ment between the parties must be negotiated, Frequently, a mutually 
wocepuable arbitrator or mediator is chosen te consider the dispute, but this 
individual (or group) will have no vested authority to impose a solution 
on disputants, The ruling, therefore, must be acceptable to the groups to 
which both parties in the dispute belong. The only real power an arbitrator 
or-mediator holds under such a system is that of persuasion? 
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Tf the accused offender is found guilty, the "punishment" tends to be 
economic in nature: restitution in the form of a fine or indemnity to be paid 
tà the plaintiff. Liability, intent, the value of the damages, and the status 
of the offended person all may be considered in determining the indemnity. 
Every invasion of person or property is generally valued in terms of property. 

A judgment under customary law is typically enforceable because of 
an effective threat of total ostracism by the community (ea, the primitive 
tribe, the merchant community). Reciprocities between the groups, recogniz- 
ing the high cost of refusa] to accept good judgments, takes those who refuse 
such a judgment outside their support group and they become outcasts or 
“outlaws.” The adjudicated solutions tend to be accepted due to fear of 
this severe boyoont sanction. 

Carl Menger proposed that the origin, formation, and ultimate process 
af all social institutions (including law) is essentially the same as the spon- 
taneous order Adam Smith described for markets. Markets coordinate 
interactions, as does customary law. Both develop-as they do because the 
actions they are intended to coordinate are performed more effectively under. 
one. System or process than another. The more effective institutional 
arrangement replaces the less effective one. 

The evolutionary process is not one of deliberate design. In the case of 
primitive societies, Tor example. early kinship or neighborhood groups were 
effective social arrangement for internalizing reciprocal legal benefits —a5 
well as other benefits arising out of cooperative production, defense, religious 
practices, and so on—relarve to previously existing arrangements. Others 
saw some of those benefits and either joined existing groups or copied their 
successful characteristics and formed new groups. Neither the members 
of the earliest groups nor those who followed had to understand what 
particular aspect of the contract actually facilitated interactions that led to 
an improved social order. Опе example of a primitive legal system is revealed 
in Leopold Popisil's work with the Kapauku Papuans of West New Guinea. 


THE KAPAUKU PAPUANS OF WEST NEW GUINEA 


In 1954, Popisil began conducting research among the Kapauku Papuans, 
a primitive linguistic group of about 45,000 people living by means of horti- 
culture in the western part of the central highlands of West New Guinea. 
He discovered that their reciprocal arrangements for support and protection 
were based on kinship. Members of two or more patrilineages, however, 
typically joined together for defensive and legal purpose, even though 
they often belonged to different sibs. These “confederations” generally 
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encompassed from three to nine villages, with each village consisting of 
about fifteen households. 

The Kapauku had no formal governmental authority with coercive power. 
Most observers concluded that there was a lack of leadership among those 
people, but one Dutch administrator noted that "there is a man who seems 
to have some influence upon the others, He is referred to by the name mowi 
which means "the rich one.” Nevertheless, I would hesitate to call him a 
chief or.a leader at all; primus inter pares [the first among equals] would 
be à more proper designation for him? Popisil suggested that to under- 

stand the role and prestige of the tomei one must recognize two "basic 
values" of the Kapauku: individualism and physical freedom. For instance, 
a detailed system of private property rights was evident, amd there was no 
common ownership. 


A house. boit bow and aries, field, crops. patches of second-growth forest, 
or even e meal shared by a family or household ss always owned by one person. 
Individual ewnership...is so extensive. in the Rama Valley char we find the 
virgin forests divided into races which belong co single individuals. Relatives, 
husbands and wives do nor own anything in common. Even an eleven-year-ald 
bow can cwn his field and his money and play the role of debtor and creditor 
as well." 


The paramount role of individual rights also was evident in the position 
af the mnow. typically “a healthy man in tbe prime of life” who had 
accumulated a good deal of wealth, He was. Popisil repond, “an individual 
who has а great amount of cowrie-shell money, extensive credit, several 
wives, approximately twenty pigs,-a reasonably large house. and many 
cultivated. fickds 7?! Individual wealth almost always depended on work 
effort and skill, so a ronmowr was generally a mature, skilled individual with 

considerable physical and intellectual abilities, But not all torowi achieved 
the respect necessary to assume leadership. “The way in which capital is 
acquired and how it is used make a great difference,” Popisil concluded: 
"the natives favor rich candidates who are generous and honest, These two 
attributes are greatly valued by the culture 77 

Each individual in the society could choose to contract with any available: 

kani (availability generally involved kinship). Typically, followers became 
debtors. to а tono in exchange for agreeing to perform certain duties in 
support of the ngwi. The followers got much more than a loan; however: 
“The expectation of future favors and advantages i is oem the most potent 
motivation for most of the headman's followers. ... Even individuals from 
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neighboring confederations may yield to the wishes of a гойо»? in case 
his help may be needed in the future”?! Thus, tomoni leadership was given, 
not taken, and reflected to a great extent an ability to "persuade the unit 
(o support a mari in a dispute or to fight for his cause” Thus. this position 
af leadership was achieved through reciprocal exchange of support between 
a ancor and his followers, support that could be freely withdrawn by either 
party (e:g., upon payment of debt or demand for repayment). The infor- 
mality and contractual characteristics of Kapauku leadership led many 
Western observers to conclude that Kapauku society lacked law, but there 
is clear evidence that law was recognized, and that processes for adjudica- 
поп and change existed in the Kapauku's legal system. 


Recognition. Recognition of law was based on kinship and contractual 
reciprocities motivated by the benefits of individual rights and private 
property. Indeed, a “mental codification of abstract rules? existed, so that 
legal decisions were part of a “going order. 7* Grammatical phrases or 
references to specific customs, precedents, or rules were present in all 
adjudication decisions that Popisil observed, He concluded: “not only does 
a legal decision solve a specific case, but it also formulates an ideal—a 
"solution intended to. be utilized in a similar situation m the future. The 
ideal component binds all other members of the group who did mot 
participate in the case under consideration. The [adjudicator] himself turns 
tó his previous decisions for consistency. In а way, they also bind him. 
Lawyers speak in such a case about the binding force of the precedent"? 


Adjudication. The Kapauku "process of law” appears to have been highly 
standardized, almost to the point of ritual. It typically started with a loud 
quarrel where the plaintiff accused the defendant of committing a harmful 
‘act while the defendant responded with denials or justification. The.quarrel 
involved loud shouting in order to attract other people, including. one or 
more гапоњї. Close relatives and friends of those involved in the dispute 
presented opinions and testimony in loud, emotional speeches. The rom 
generally listened until the exchange approached violence, whereupon he 
began his argument. [fhe waited too long. "stick fighting” or even war 
could occur, but this was rare (Popisil observed 176 dispute resolutions 
involving "difficult cases”; only five led to stick fights and one resulted 
in war}? The toma began by "admonishing" the disputants to have patience 
and then proceeded to question the accused and various witnesses, He 
searched the scene of the offense or the defendant's house for evidence. 
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Popisil reported: “Having secured the evidence and made up his mind about 
the factual background of the dispute; the authority starts the activity called 
by natives boko duwai, the process of making a decision and inducing the 
parties to the dispute to follow 1177 The noni then summed up the 
evidence. appealed to the relevant rules and precedents, and suggested what 
should he dene. 

When judged to he guilty, a Kapauku was punished. Sanctions varied 
considerably depending on the offense. Despite the use of a wide array 
ef sanctions, however, the Kapauku's paramount concern for individual 
freedom precluded imprisonment, and neither torture nor physical harm 
was permitted. As with primitive societies im general, "economic sanctions 
are by far the mosi preferred ones among the Карашка. Popisil observed 
several cases where the defendant was simply ondered to pay the sum 
stipulated an à broken contract or to make monetary. restitution. Defen- 
dams were sometimes asked то return loans to their толойт, thus losing 
their reciprocal arrangement for protection. 

“The Kapaüku did resort to physical punishment at times, but ina sense, 
their use of physical punishment actually reflected the paramount role of 
individual rights, Defendants often had a choice between an economic 
sanction and a physical sanction. and could weigh the personal and family 
costs-of the alternatives. One form of physical sanction was beating the. 
offender's head and shoulders with a stick, The offenders were nor con- 
strained, so they could fight back; but im each instance Popisil observed, 
they submitted without raising a defense. 

Economic payment was apparently considered an insufficient sanction 
for a few offenses, but even in these instances, “a heinous criminal or a 
captured enemy would be killed but never tortured or deprived of liberty?! 
In keeping with the emphasis on individual freedom. the killing generally 
took place in an ambush with bow and arrow: "A culprit... would always: 
have the chance to run or fight back 

Ostracism took one of rac general forms. First, “the most dreaded and 
feared of the psychological and social sanctions of the Kapauku is the public 
reprimand.) Similarty, punishinent by sorcery or through the shamans 
helping spirits could also be employed, with "disease and death [being] 
the ultimate (psychosomatic) effect of this “supernatural” punishment + 
Second. when the offender would mot accept a judgment that the group 
considered to be just. the offender could be declared an outlaw: His 
reciprocal arrangements for protection were mo longer in force, so anyone 
in the confederation was obligated to pursue him, either killing him or 
driving him from the area (which presumably would also lead to his death). 
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What if atonowi was ineffective or dishonest in his legal role? Clearly, 
change in leadership was possible; indeed, one purpose of the Kapauku 
procedure that involved articulation of relevant laws by the гота чаб to 
achieve public acceptance of his ruling. After all, one source of “the affinity 
between legality and justice consisted simply in the fact thata rule articulated 
and made known permits the public to judge its fairness. ?* 

Within the Kapauku, “every functioning subgroup. . has its own legal 
system which is necessarily different in some respects. from those of the 
other subgroups, ... Because an individual. . -is simultancously a member 
of several subgroups of different inclusiveness (for example, а Kapauku 
is a member of his household; sublineage, lineage, and political con- 
federacy. . .) he is subject to all the different legal systems of the subgroups 
of which he is à member.” There were also differences between the laws 
of these legal systems so an individual was subject to several legal systenis 
with different laws, It might seem that jurisdictional conflicts would arise 
under such circumstances. Note, however, that a multiplicity of legal systems 
is the norm in both primitive and modern state-dominated societies?” 
because the spectrum of interactions ranges from intimacy at one end ieg., 
family relations) through interactions of friendly strangers (e.g. commer 
cial transactions) to hostility at the other (e.g., enemies, or hostile nations). 
The nature of the interaction substantially changes from one level to another. 
so efficient facilitation of these various types of interaction demeanas different 
laws and procedures" 

Among the Kapauku, an individual could be tried only by а rongwi of 
a group to which he belonged. Thus, a dispute was considered by the tomani 
of the least inclusive group that included both litigants as dis members? 
The status of the готом? was cumulative, and the designation of tonowi of 
a relatively inclusive group (e.g., à confederacy) was accorded to the атомї 
of the largest constituent subgroup. If meo litigants were in the same family, 
jurisdiction for the dispute was at the family level; two parties from differ- 
ent families but the same sublineage were judged by a tonse From that 
süblineage; and so on. The голия of a confederacy might be viewed.as a 
sort of “chief justice,” but there was no appeal from one level to the next 
so he only judged cases where the disputanis were not from the same lineage ^ 

The types of law adjudicated and the kinds of sanctions that could be 
employed varied from level to level?! Disputes over refusal of economic 

“cooperation, breaches of etiquette, and verbal quarreling, for instance, were 
adjudicated only at the family level; war crimes and disloyalty were tried 
only at the confederacy level. Thus, rules of adjudication among the Kapauku 
included clearly specified detailed jurisdictional delineations. 
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Change. Kapauku law was not static, and Popisil documented two ways 
that “legislation” could occur. First, law could change as custom changed. 
For example. before 1954 an adulterous woman was executed by her 
husband. But as the price for wives increased, meén— particularly relatively 
poor men— came to realize that the sanction was too costly and the punish: 
ment was changed to bearing or perhaps wounding the adulteress, The new 
customary sanction Was upheld by ronowr in Four adultery cases observed 
bs Popisil during. 1954-1955: “Thus what started as a more economical 
Practice among the poorer husbands became customary law by being 
incorporated imo legal decisions ^? In-a similar fashion, a law can lose 
its popular support and be abolished: 

A second procedure for legal change was observed when a change in 
one lineage's Incest laws resulted from "successful legislation" by a sub- 
lineage tornei. Popisil reported; “He succeeded im changing an old rule 
of sib exogamy into à new law that permitted mtrasib marriages as close 

саз between second cousins.“ This-Jegislation did not force compliance: 
by others. but irs acceptance spread as individuals voluntarily adopted it. 
First it was adopted by the лоро, then by young men in his sublineage, 
and ultimately by roncet o other sublineages within the same lineage, The 
head of tlie confederacy abso ultimately accepted the new law, but other 
lineages in the same confederacy did not. Thus, incest laws varied across 
lineages within the same confederacy. This legal change was an intentional 
legal innovation initiated by à toner, although i us adoption was voluntary. 


Law in Priminve Societies: Some Generalizations... Because many. social 
seiennists and legal scholars believe that physical sanctions administered 
by a coercive authority are the basic criterion of law. many primitive societies 
have been held to be “lawless” The example of law among the Kapauku 
clearly denies this view-and it is only one example among many. As 
Hochel explained, in virtually all primitive societies 
thee einnimuriy group. aMhotgh it may be ehmologically a segment of-a tribe, 
is dainomis and: politically independent. There is no tribal state, Leadership 
resides in Eurily or local group headmen who have lithe coercive authority 
amd йге bence Lacking in borh the means to explost and the means to judge. 
They are not explicitly elected to office: rather, they lead by the tacit consent 
of their. foflowers, snd they Boe their leadership when their people begin no 
longer tos accept their suggestions. , As it is. their leadership is confined 
колен in routine matters. The pirrsürchal tyrim of ihe primitive horde it 
wahing bur. a figment of nimeteenth-century. speculation. ... But primitive 
anarchy does rot mean discrdeg 45 
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"The legal system evident in Kapauku culture—and in many other primitive 
societies —exhibits several characteristics: 1) primary rules characterized 
by a predominant concern for individual rights and private property; 
2) responsibility of law enforcement falling to the victim backed by 
reciprocal arrangements for protection and support in a dispute: 3) stan- 
dard adjudicative procedures established in order to avoid violent forms 
af dispute resolulion; 4) offenses treated as tarts and typically punishable 
by economic payments in restitution; 5) strong incentives to yield to pre: 
scribed punishment when guilty of an offense due to the reciprocally 
established rhirear of social osrracikm; and 6) legal change arising through 
an evolutionary process of developing customs and norms." 

By studying the incentives and institutions of primitive law, it becomes 
evident that precisely the same kinds of customary legal systems have 
existed in more complex societies, ranging from medieval Iceland. Ireland, 
and Anglo-Saxon England to the development of the medieval Law 
Merchant, and even to the western frontier of the United States during 
the 18005,27 


THE BEGINNINGS OF COMMON LAW 


Anglo-Saxon law prior to the Norman invasion had virtually all the 
characteristics of primitive legal systems. Evidence of the nature of early 
English law comes primarily from а few “codes” compiled by kings who 
rose to power during the late Anglo-Saxon period. In addition; a number 
of tracts or custumals were written after the Norman conquest in an effort 
to compile the customary law of the time, much of which was Anglo-Saxon 
in origin Sir James Stephen concluded in 1883 that "the general impression 
which [one such compilation] makes is that [the Anglo- Saxons] had an 
abundance of customs and laws sufficiently well established for practical 
purposes: Similarly, Sir Frederick Pollock and Frederick Maitland 
surmised that "written Anglo-Saxon laws. . аге mere super-structures on 
а much larger base of custom." ** : 

The carly codes did not define crimes, but they did define as illegal a 
large propertion of the offenses that appear in à modern criminal code; 
Indeed, Anglo-Saxon laws were very concerned with protection of indi- 
viduals and their property. In particular. offenses against individuals are 
minutely provided for by the laws which delineate the economic payment 
appropriate for homicide, various kinds of wounds, rape, and indecent 
assaults. Similarly, theft was extensively iréated in the codes. The law of 
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property was unwritten so little specific detail can be found, but right of 
pessessión was clearly the primary concept of property law: 


itis possession thal has to be defended: or recovered; and. to possess without 
dispute, or by judicial award after a dispute real or feigned is the only sure 
foundation of tbe amd. end of srik, A right. to possess, distinct from спраў 
possession, must be admitted if there 15 any rule of judicial redress ar all; bor: 
it c опу through the conception ofthat specific right that ownership finds-any 
place in pore Germanic fand. therefore, Anglo-Saxon) law, Those who have 
studied the modern learning of possessory rights and remedies are aware that 
eur common Jaw has never really abandoned this point of views? 


Note the sartking similarity in emphasison individual harm and property 
between the Anglo-Saxon and Germanic customary law and the laws of 
primitive simcietes. ds 

The primitive German tribes from which the Anglo-Saxons descended 
had kinship as the basis for reciprocal recognuon and enforcement of lana 
The kindred was reciprocally responsible for protection. and for pursuit 
when an offense occurred, amd suceessfül pursuit resulted in payment of 
restitution defined by a system of wergeld or man-price (wer These were 
more han just reciprocal policing arrangements, however: they clearly 
involved a aunty responsibility as well. As Lyon noted, the kindred had 
a “duty to mike amends” for the offenses of one of us members" The 
Anglo-Saxons carried this system to England. and there can be little doubt 
that “the kindred ront of the principal bends of Anglo-Saxon society and 
one of the foundations of its Jam... [T]he kindred was a group so powerful 
ard so entrenched by custom and tradition that it mever completely yielded 
pricrity to government"? 

When the Anglo-Saxons moved into Britain after about aco, 450, they 
were generally ted by tribal war chiefs. German tribes were divided into 
pagi, cach of which was made up of vicc. Lyon suggested that à pagus might 
have consisted of one hundred: men or households, while the vci was а 
subdivision of the paens responsible for law enforcement? Conceivably, 
these vici were bound by kinship. As L H. Baker explained, public meetings 
were held to 


. encourage the parties to-setthe their differences or at beast submit them to 
arbitration. The parties can air their grievances before their fellows. and with 
communal advice perhaps. réach à compromise. If the parties cannot agree, 
the community dies not act as a pudge or jury, but may agree on the test which 
the parties, or one of them, should perform to establish ihe truth of the matter. 
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Procedures of this sort do not evolve through coercion, but parties who dy not 
cooperate may be par ouside the protection of the community SS 


By the tenth century, in much of Anglo-Saxon Britain, there was a clearly 
recognized legal institution called the “hundred” The primary purposes 
of the organizations were rounding up stray cattle and dispensing justice se 
One member of the hundred, the fdredimann, was recoenied as 3 chief 
official who was informed. when a theft occurred and who informed the 
men of the several “things” that made up the hundred and had a reciprocal 
duty to pursue the thief. A tithing was not obviously based on kinship fas 
the vici may have been); it was apparently a group of neighbors; many of 
whom probably were kin. As kinship reciprocities broke down, perhaps 
due to increased mobility, neighborhood groups were probably organized. 
These voluntary groups were clearly designed as cooperative protection 
and law enforcement associations. Stephen characterized them as “ihe police 
system of the country, and in that capacity [their members] had various 
duties, of which the most important was that of raising im case of need 
the hue and сгу and tracking thieves and stolen cate ^ Bur their role went 
well beyond policing; they also “made everyone accountable for all his 
neighbors.” The thing took on the legal functions of the vei, 

An individual who was not bonded by such a group was effectively an 
outcast, forced to he self-suffictent. so individuals had strong incentives 
to join a group. Because others in the group provided insurance (credit) 
for all members, however, they would not accept or keep someone who 
was по О good character, Consequently. members of a surety organiza- 
tion could disclaim someone who committed an egregius wrong 57 providing 
strong incentives to- abide by the Jaw. 

This healthy system tended to reduce or prevent the introduction inte апу sociéry 

of anyone who did not have credentials transferred from a previous peaceful 

participation in à surety association, ... Thus, social relations were maintained 

only with people who shared surety protection 87 
In effect, everyone who wanted to participate in and benefit From the social 
order was bonded. 

The tithings and hundreds organizations also performed the local judicial 
function * Four members of a tithing served as “suitors” of a hundred court, 
along with four members of all the other tithings within the court s jurisdic- 
tion. “The court consisted of the suitors collectively, but a representative 
body of twelve seem to have been instituted as a judicial committee of the 
court, This committee served as am arbitrator in disputes berween 
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members of tithing groups in the area, Disputes between individuals who 
were nor in the sane hundred jurisdiction were handled by a shire court. 
АН the suitors in the hundred courts within a shire were: also suitors in 
the shire coun, but again a twelve-man committee served the judicial 
arbitration function. Above the shire court there was apparently a third 
court to handle disputes between individuals who did not reside within the 
jurisdiction of one shire 5 

The hundreds organization has been characterized as a major innova- 
tion implemented by Anglo-Saxon kings before the tenth century, because 
the hundreds were described in some of the King's early codes. Lyon has 
argued, for instance, that as their Kingdoms grew, kings needed a way to 
organize local government, so they supplemented "the duties of the kindred 
in protection and policing by introducing. . the tithing.” According to 
this view, authoritarian royal legislation "forced" freemen to join in a surety 
arrangement and to exercise the tithing policing function. As Blair pointed 
our. however, this mterpretation “mistake[s] the nature of Anglo-Saxon legal 
codes which were nor-so much concerned with promulgation of new law 
as with codification of established custom. There is little doubt that the 
hundred fand thing] was functioning às a unit" before they appeared in 
amy code” 

There are several her reasons to believe that Anglo-Saxon reciprocal 
anangements correspond lo those m primutive societies: (and in more 
advanced ones like Iceland and Ireland). A primary reason for recogniz- 
ing reciprocal duty in these svstems was that offenses were treated as torte 
with economic restitution as the major form of punishment. Thus, potential 
victims recognized that am order to recoup their losses when an offense 
occurred, they would probably require community support. As a conse- 
quence, they were obliged io back others" claims in a reciprocal fashion, 

A well-established set of rules arose some cémuries before there were 
written records ^* When a dispute arose. it was subject to arbitration ending 
та prescribed payment to the winner? Monetary payments could be made 
lor any offense if it was the first offense committed by the aggressor?? “A 
deed of homicide,” for example, "can be paid for by money. . the offender 
could buy back the peace he had broken! Refusal to submit to arbitra- 
tion would result in a legal right for the accuser to take the life of the 
accused T Likewise, refusing to accept the monetary fine put the accuser. 
outside the 12w7* Refusal by either party to yield to the court's decision, 
thus, led to outlawry and the potential of a “blood-feud. 
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Some historians have viewed oullawry and the blood-feud as the primary 
legal sanctions prior to efforts by kings to force acceptance of economic 
restitution.* In all likelihood, however, given the incentives arising in 
customary legal systems and the resulting institutions of primitive law, the 
blood-feud was a valid recourse only after. an attempt had been made to go 
to trial, long before kings became active in law. In this way, the potential 
for such violence was used to force compliance with the monetary sanction 
set forth bw the courts’? Furthennore, because the earliest. written codes 
were amiculations of existing customs, the wereld system probably preceded 
their appearance. As with primitive law in general, the threat of violence 
was used to create incentives that could lead to a peaceful settlement. In 
addition, an outlaw was ostracized by the society in general amd physical 
retribution became the responsibility of the entire community. The threat 
of social ostracism would seem to have been quite severe, providing very 
strong incentives to submit to and abide by the rulings of arbitration. 

Institutions were developed to avoid violence even when a person was 
unable to pay his fine: For certain offenses involving especially large fines, 
for example, an offender was apparently given up to a year to рау’ But 
there was another option as well. "Slavery was a recognized penalty when 
the thief was unable io make restitution. This: ..might be regarded as 
handing over the debtor's person by way of compensation rather than a 
punishment in the modern sense TT 

By the time laws began to be recorded, ealdormen (later called cards) 
had become a King's appointed representatives in a shire, and by the ninth 
century, part of the aristocracy. The appointed position probably evolved 
from a tribal or kinship arrangement involving a well-respected individual 
(elder) whose opinion carried particular weight in the community (e. g.. like 
а fon? among the Kapauku).5 Early codes make i clear that "the 
ealdorman, amd the king at need, may be called in if the plaintiff їз not 
strong enough himself. in other words the contumacious denier of justice 
may be dealt with as an enemy of the commonwealth DTe Thus, the ostracism 
process by which an offender was made an outlaw was backed by the most 
powerful members of Anglo-Saxon society. A strong offender might resist 
if he had little to fear from his neighbors, but when his entire society backed 
the ostracism it was probably a very significant threat. In fact, if a victim 
had to call upon an elder (and ultimately an ealdorman or king), the monetary 
cost to the offender would increase considerably. He would not only have 
to pay monetary restitution (wer) to the victim or his kin, but also to the 
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individual (wire? who used his power to bring about a settlement. Once 
kingship evolved, there were actually three kinds of fines: 


The fines were called wer, bor and wite; The wer was a price ser upon a inan 
according to his rank in fife, Ef he was killed the wer was to be paid i his 
relations If tie was comeicted of teft be һай imn sime cases to pay che amount 
af frs over Te his lord, ar tle king. [Phe was culawed his sureues (boh ) vigi 
have ку рау his wer. 

Bos was compensation toca person injured ty a crime; Ir might be either 
a fixed. rale (angi or at the market price of the stolen goods Coeaf-gilal. 

Wire was a fine paid fo the King or other lord in respect of an üfferse во 


It should: be stressed that kings: and ealdormen had no sovereign powers 
ну coerce compliance. The King's "business is not to see justice done m 
his name itr ай ordinary course, but to exercise a special reserved power 
which-a man must not invoke uniess he has failed to get his cause heard 
in the jurisdicaon of hs own hundred’! This instiruüonalization of a king s. 
role in the justice process, and in particular à pavmenr to lhe king for per- 
forming his role (wate). was опе the first steps in what would soon һе: 
a rapid extension of the king s role in law 

Ey the ninth and tenth centuries, England was à kingdom (or at times 
several kingdoms) and Anglo-Saxon kings were clearly recognized; but these 
institutions did not develop initially for the purpose of seeing justice done. 

Around A.D.-450 Saxon or Jutish chieftains led the first of the Germanie 
raidinp parties mto Britain: others quickly followed. Chieftains were war 
leaders whom freemen chose to follow* and their tenure was temporary 
unless warfare was continuous. For those Anglo-Saxons who moved into 
Britain, however, warfare apparently became virtually permanent, as efforts 
were continually being made to expand landholdings: Thus, successful war 
chiefs became more or less permanent leaders and their land holdings 
expanded. OF course, the primary reason for voluntarily following a war 
leader was the anticipation of gains, partly in the form of land. Whenever 
voluntary associations arise, reciprocal benefits must be significant, 

The word “king” derives from the old English work cyninge, and the 
earliest historical records refer ta cemar as cyninge, which means “chodse 
as king" Тһе "office" of kings was not necessarily hereditary, and 
appoiiment of a successor was not automatic: nor was а kingship con 
shlered a position for life. Kings apparently tried to establish a system of 
life tenure and hereditary succession very early in the Anglo-Saxon period, 
but these efforts were never completely successful f 
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provided followers with battle equipment, food, and war booty (including 
land) in exchange for their support in war. Anglo-Saxon kings were expected 
to help protect the rights and property of the citizens of their kingdoms 
in exchange for their loyalty” Interestingly. it was riot until the tenth century 
that there was a clear expression of a requirement that freemen had to swear 
an oath of fealty to their king: kings’ байы to their subjects are recorded 
for much earlier periods. | 
Through shifting contractual arrangements, the land area associated with 
a particular lord could change. and at some earlier time when many 
kingdoms existed; freemen could probably shift from one king to another 
when a particular king proved.to be a poor leader** Significantly, the rights 
and well-being of freemen declined considerably as the power of kingship 
increased. Blair noted that "the one generalization about the Anglo-Saxon 
agrarian community upon which all seem ta agree is that the condition 
ot8'e pea'snpy eas realidade intfc posterior реа de inc КШ 
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s""j-oiié|] ;ani hñ serin in.tt< elitista. . Iqi ia  i-'gni ia. 

‘hit dv petition 'of ihe'-se'nnih, iury' ceotl agraoin t-min,l 'u ii 
independent freeman of some substance is mainly derived from the posi- 
tion: he held in the law." 

Why did freemen's freedoms and well-heing gradually diminish às the 
powers of kings expanded? Because the Anglo-Saxons were virtually in 
a constant state of war, they required strong war chiefs. Military ability 
won à small group of war chiefs prestige and land. and their accumulated 
wealth allowed some to set themselves apart as kings. If a king's successor 
was endowed with military ability, his kingdom would last; and if the king 
could establish a blood descendant as his successor and that descendant 
had similar skills in warfare, precedent for a hereditary dynasty would be 
established. As long as a hereditary descendant was a good leader, followers 
had little reason to dispute his "right" to be king. 

Between 450 and 600, the number of kingdoms declined until reasonably 
well established dynasties existed in seven fairly well defined regions of 
Britain. Throughout this period. the primary function of kings was in 
warfare. They apparently did not presume to be law-makers. and law 
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kingdoms. In the late eighth century, however, Vikings began 16 raid thé 
English coast. 

None of the Anglo-Saxon kingdoms was prepared tò meet the Viking 
attacks. The English seaboard was simply too long to defend without а 
greater concentration of military force than any of the kingdoms controlled, 

"and the Scandinavian invaders ultimately destroyed the dynasties of all the 
kingdoms except Wessex. Alfred, King of Wessex, fortified south England, 
and bepan the gradual unification process by retaking London from the 
Danes. His son. Edward the Elder, continued the recónquest of Danish 
holdings and by 917 had recovered the former kingdoms of Mercia and 
East Anglia. During the next three years he established himself as the most 
powerful ruler in all of Britain. By 937, "the older political system had 
perished through the disintegration or destruction of several once indepen- 
dent Kingdoms upon which that system had rested and its place had been 
taken by the single kingdom of England. "^ 

By the early eleventh century, many of the relatively localized functions: 
of ealdormen (ex. ; within а shire} had been taken over by royal appointees: 
(sheriffs). The earls who remained, by now clearly designated as. roval 
appointees. were lords over much larger areas (several shires) than the typical 
ealdorman of earlier times, Thus, the aristocracy that survived the long 
period of warfare was quite strong and relatively concentrated. 

At the same time, the well-being of non-noble freemen in England 
declined considerably. In the ebb-and flow of the wars, crops: were con- 
stantly destroyed and farms burned. Men frequently left their lands to protect 
their area from raids and invading armies. "These and olher factors. 
including the 2reeth of powerful families among the nobility. tended towards 
the depression of many of the less fortunate, especially in the laer part 
of the period... [and] had produced semi-servile communities in many parts: 
of the country; ** 

Events occurred during the late tenth century that hastened the decline 
of the non-noble classes of freemen. In 980. the Danes began raiding 
England again, and local areas were Left to their own defenses. Some lords 
paid the Danes ло spare their lands and the king followed their lead, paying 
the raiders a large tribute ( Danegeld) to leave his kingdom alone. During 
the next few years, large sums were raised through taxation to pay more 
Danegeld. The burden of these taxes further reduced the well-being of the 
English. peasantry. 

A Dane. Canute, took the throne in 1016. He appeased the Anglo-Saxons 
by confirming their customary laws, establishing a close rapport with the 
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Anglo-Saxon aristocracy, and supporting their church. actually ruling as 
an Anglo-Saxon? While Canute's reign (1016-1035) was a peaceful one, 
his sons viewed England as a foreign source of revenues. They extracted 
as much from the English as they could, further reducing the status of Anglo- 
Saxon freemen. In 1042. the crown fell to Edward the Confessor, who 
surrounded himself with Norman advisors and appointed Normans to rich 
ecclesiastic positions. Actual control of England fell te the most powerful 
of the Anglo-Saxon earls, who possessed vast land holdings? In 166 when 
Edward died, Harold, the dominant member of aristocracy, was chosen 
as his successor, despite stronger hereditary claims to the throne. It was 
Harold who was killed on September 23. 1066, at the Battle of Hastings. 

This very brief discussion of the development of the Anglo-Saxon 
kingdom emphasizes that the reason for the development of the institution 
of kingship was nor a need for establishment of law ог maintenance of 
femal order. Rather, goverment evolved due vo external confit (warfare). 
Throughout the decades of warfare and the growing power of the aristocracy, 
kingship as an engine of war also acquired important legal ramifications. 
Anglo-Saxon kings saw the justice process as a source of revenue, and viola- 
tions, of certain laws began to be referred to as violations of the- "King's 
peace ** Well before the Norman conquest, outlawry began to involve not 
only liability to be killed with impunity but "forfeiture of goods to the 
king." The codes of the later kings indicate that the attractiveness of such 
revenues was apparently quite strong. As Pollock and Maitland stressed, 
one of the 


bad features of pecuniary mulets was the introduction of a fiscal element into 
the administration of criminal law Criminal jurisdiction became a source of 
revenue: "pleas and forfeitures’ were among profitable nights which the king 
could grant to prelates and thegns. A double process was al work; on the one 
hand the king was becoming supreme judge in all causes, on the other hand 
he was granting out jurisdiction as [hough м were so much land." 


The stage was being set for the king to take-over many aspects of law 
production and enforcement. 

The concept of the “king's peace" traces directly to Anglo-Saxon law 
in the sense that every freeman's house had a “peace”; if it was broken, 
the violator had to pay. Initially, the king's peace simply referred to the 
peace of the king's house. but as royal power expanded, the king declared 
that his peace extended to ether places, First it was applied to places where 
the king traveled, then to churches, monastenes, highways, and bridges. 
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Eventually, it would be "possrble for royal officers such as sherif to proclaim 
the king's peace wherever suitable. Even included were festivals and special 
occasions of the year such as Christmas, Lent, Easter, and Whitsuntide: 95 

Violations of the King's peace required payment to the king. The expan- 
sion in places and times protected by the king's peace meant greater potential 
for revenue. Kings also gradually added offenses against others that required 
payment of wie to the king. As revenues grow from such operations, the 
king could bay” additional support for such arrangements. by granting 
the right to parts of those revenues to others (e.g. cards and sheriffs). The 
populace did not always accept these changes gracefully, because they meant 
that the true vietin of ап offense Claimed as a crine against the king received 
little or no restitulion?* As Pollock and Maitland indicated: “There isa 
constant tendency to conflict between the old customs of the family and 
the newer laws of the State; the family preserves archaic habits and claims 
which clash at every turn with the development of a law-abiding common- 
wealth af the modern ume 9? 


CUSTOMARY LAW FOR THE COMMERCIAL REVOLUTION 


Although Anglo-Saxon customary law was giving way to authoritarian law, 
the development of medieval commercial law. Jer mercaronia. or the “Law 
Merchant.” effectively shatters the myth that government must define and 
enforce “the rules of thé game” Because the Law Merchant developed 
outside the constrains of political boundaries and escaped the influence 
of political rulers for longer than many other Western legal systems, it 
provides the best example of what а system of customary law can achieve, 

With the fall of the Roman Empire. commercial activities-in Europe 
drastically declined. From the sixth to the tenth centuries, commercial 
trade was almost nonexistent. But by the eleventh and twelfth centuries, 
rapel expansion in agricultural productivity meant that tess labor was needed 
us produce sufficient food and clothing to sustain the population. Agricultural 
commodities were produced at levels that stimulated greater trade, and the: 
population began to move into towns. 

One consequence of (and опе impetus for) the increased agricultural 
productivity and urbanization was the re-emergence of a class of profes- 
sional merchants to facilitate trade, Customary law had traditionally been 
the source of the rules of trade and commence, but by the tenth century 
merchants’ customary jaw had been highly localized? Thus, there were 
substantial barriers ta overcome before inierscity, inter-regional. amd 
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international trade could develop. Merchants spoke different languages and 
had different cultural backgrounds. Beyond that; geographic distances often 
prevented direct communication, let alone the building of strong inter- 
personal bonds that would facilitate trust. Numerous middlemen were 
required to bring about an exchange, including buyer's agents, seller's agents, 
and shipping agents. All of this "gave rise to hostility towards foreign customs 
and they ultimately led to mercantile ‘confrontations.’ 100 

During this period, “the. basic concepts amd institutions of modern 
Western mercantile law—ler meregtoria (the Law Merchant'}—were 
formed, and, even more important, it was then that mercantile law in the 
West first came to be viewed as.an integrated, developing system, a Body 
of law." 9! By the end of the eleventh century, the Law Merchant had 
developed to such а degree that it governed virtually every aspect of com- 
mercial transactions in all of Europe (and in some cases outside Europe). 
In fact. the commercial revolution of the eleventh through the fifteenth 
centuries that ultimately led to the Renaissance and industrial revolution 
could not hawe occurred without the rapid development of this system of 
privately adjudicated and enforced customary law. | 


Rulers. who sought by means of national low 10 rigidify this free commerce 
would inhibit the success of exchanges in the market place—to the loss of both 
the foreign and the local merchant community. The only law which could 
elfectively enhance the activities of merchants under these conditions would 
be suppletive law, 1... law which recognized the capacity of merchants to regubate 
their own affairs through their customs, their usages. and their practices, 


How could merchants from such far-ranging backgrounds produce law? 
What is the source of recognition? Fuller suggested that free trade and 
commerce itself is the source, because traders 


enter direct and voluntary relationships of exchange. As for equality it is only 
with the aid of something like a free market that itis possible to develop anything 
like an exact measure for the value of disparate goods... Finally economic 
traders frequentiy change roles, now selling now buying. The duties that arise 
out af their exchanges are therefore reversible, nos only in theory but in practice. 

‘This analysis suggests the somewhat startling conclusion that it is only under 
сарват that the notion of moral and legal duty can reach its fall development, ^? 


The reciprocity necessary for the recognition of commercial law arose due 
to the mutual gains generated by exchange. 
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The Law Merchant evolved into a universal legal system through a process 
of natural selection. As merchants began to transact business across political, 
cultural, and gengraphic boundaries, they transported uade practices to 
foreign markets. Those previously localized customs that were discovered 
to be common to many localities became part of the international Law 
Merchant. Where conflicts arose, practices that were the most efficient 
at facilitating commercial interaction: supplanted those that were less effi- 
cent’ By the twelfih century, mercantile law had developed to а level 
where alien merchants had substantial protection in рое with local mer- 
chants and "against the vagaries of local laws and customs." 

The laws that were adopted “reinforced rather than superseded the cycle 
of business practice... Moreover, [these laws] generally avoided complex 
legal forms and mandatory controls over business which had not already 
been sanctioned either in custom or in commercial habit Me Complexities 
thar might hinder communication and thereby inhibit trade were avoided, 
Agreement was the overriding force in regulating business conduct!" 

Commercial law coordinsted the self-interested actions of individuals, 
but it also coordinated the actions of people with limited knowledge and 
trust. Medieval commerce invilvod traders traveling 10 fairs and markets 
ali over Europe, exchanging goods about which they knew httle with 
unfamiliar people. From 1000 to-1200 (and especially from 1050 to 1150), 
the rights and obligations of merchants developed to handie this uncertainty. 
In their dealings with each other, merchant law “became substantially more 
objective and less arbitrary, more precise and less Ipase 719% 

Furthermore, as the norms of commercial law became more precisely 
specified. they were increasingly recorded. These written laws were not 
in the form of statutory codes (although many governments ultimately 
adopted privately created mercantile law in their commercial legislation), 
but took the form of written commercial instruments-and contracts Nº Fuller 
explained that "the term contati jaw. . refers primarily not to the law 
af or abour contracts, but to the ‘law’ à contract itself brings into exis- 
tence. ,.. If we permit ourselves to think of contract law as the "Law" that 
parties themselves bring into existence by their agreement, the transition 
from customary law to contract law becomes a very easy one indeed, "é 

When it is recognized that individuals had to voluntarily enter into а 
contract, it becomes clear why the Law Merchant had to be objective and 
impartial. Reciprocity in the sense of mutual benefits and costs is ihe very 
essence of trade. Each party enters into àn exchange with expectations of 
obtaining something that is more valuable than what is given up. But the 
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legal principle of reciprocity of rights; as it was developed during the late 
eleventh and early twelfth centuries and 15 still understood today, involves 
more than mutual exchange. It involves an element of firmes of exchange!" 
Thus, fraud, duress, or other abuses of the will or knowledge of either 
party in án exchange meant that the transaction would be invalidated in 
a mercantile coun. Beyond such procedural issues, however, “even an 
exchange which is entered into willingly and knowingly must not impose 
on either side costs that are excessively disproportiona to the benetits 
to be obtained; nor may such exchange be unduly disadvantageous to third 
parties or to society generally”? Fairness was a required feature of the 
Law Merchant precisely because obligation to obey it arose voluntarily from 
recognition of mutual benefits; No one would voluntarily recognize a legal 
system that was not expected to treat him fairly, 

Merchants "governed" without the coéreive authority of a state by forming 
their cwn courts to adjudicate disputes. As Wooldridge explained, merchant 

court decisions were generally respected even by the losers; otherwise people 

would newer have used them in the first place. ... Merchants made their courts 

work simply by agreeing to abide by the results. The merchant who broke the 

understanding would not be sent to jail, to be sure, but neither would he long 

be а merchant, for the compliance exacted by bis follows, their poser over his 

goods, proved if anything more effective than physical coereion,!!? 
Merchant court decisions were backed by the threat of ostracism, a very 
effective boycott sanction. If a merchant court ruled that a. London-based 
merchant had breached a contract with a merchant from Cologne at a trade 
fair in Milan, for example, the London merchant had strong incentives to 
pay the compensation the court judged appropriate. If he did not, other 
merchants would no longer trade with him. But this sanction. while a real 
threat, was not often required. "Good faith was the essence of the mercan- 
tile agreement,” Trakman concluded. “Reciprocity and the threat of business 
sanctions compelled performance. The ordinary undertakings of merchants 
were binding because they were “intended” to be binding, not because any 
law compelled such performance," 

Merchants established their own courts for several reasons. First, royal 
law differed from commercial law. For instance, the king's courts typically 
would not consider disputes arising from contracts made in another nation. 
Nor would royal courts honor any contractual agreement involving the pay- 
ment of interest, considering any interest usurious. Common-law courts 
would not consider books of account as evidence, even though merchants 
held such records in high regard. 
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Second, merchant courts: developed to resolve commercial disputes 
involving highly technical issues, Merchant court judges were chosen from 
the relevant merchant community: when technical issues were involved, 
the merchant courts used judges who were experts in that area of commerce: 

Third, speed and informality were important in adjudicating commer- 
cial dispute" Merchants had to complete their transactions in one market 
or fear and quickly move to the next; even if they did not move on, they 
frequently dealt with others who did. A dispute had to be settled quickly 
Ta minimize disruption of business affairs. Speed and informality could 
not have been equitably achieved without judges who were knowledgeable 
about commercial issues and concerns amd whose judgments would be 
respected by the larger merchant community. Participatory adjudication, 
therefore. was a necessary characteristic of the Law Merchant. The adjudi- 
cative procedures, institutional devices, and substantive legal rules adopted 
by. merchant courts all reflected the Law Merchant's concem tor facilitating 
commercial interaction, 

For the same reason, rules of evidence and procedures were kept simple 
and informal. Appeals were forbidden to avoid undue delay and disrup- 
tien of commerce! Lengthy testimony under cath was avoided: notarial 
attestation. was usually not required as evidence of an agreement; debts 
were recognized as freely transferable through informal “amem obligator" 
à process developed by merchants themselves to simplify the transfer of 
debt: actions by agents in transactions were considered valid w ithon formal 
wuthoray: and ownership transfers were recognized without physical 
delivery!” All ofthese legal innovations were validated in merchant courts 
despite their legality in many roval courts, but they promoted speed and 
informality in commerce and reduced transactions costs, so merchant courts 
accepted them. | 

By the early thirteenth century the Law Merchant was an integrated 
system of principles, concepts, rules, and procedures, Berman concluded 
that, “a great many if not most of the structural elements of the modem 

system of commercial law were formed in this period- !!5 Consider, for 
example, the development of credit devices. By the twelfth century, barter 
trade had been virtually: replaced by commercial middlemen who bought 
and sold using commercial contracts involving credit. The main forms of 
credit extended by sellers to buyers were promissory notes and bills of 
exchange. When such commercial instruments “became common in the 
West in the late eleventh and twelfth centuries, they not only acquired the 
- character of independent obligations, like money itself; but they also acquired 
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another characteristic of money, namely, negotiability"* The practice of 
negotiability of credit instruments was "invented" by Western merchants 
because of the need for an improved means of exchange as commerce 
developed and because the rise of the Law Merchant generated sufficient 
confidence in the commercial system so that à reservoir of commercial 
credit could be established 220 

Credit instruments became the means of exchange thar allowed trade to 
flourish and the commercial revolution to take place. The Roman commer- 
cial system had functioned because of the availability of money to facilitate 
trade; but with the fall of Rome, a currency that could be trusted to main- 
tn is value disappeared, and so did commercial trade, With no sound source 
of money, merchants had to develop their cwn exchange medium. 

Many kinds of credit instruments developed, and all became part of the 
Law Merchant. Credit was extended from sellers to buyers m the form 
of negotiable instruments, and buyers extended credit to sellers through 
the use of various contracts for future delivery of goods. Third parties 
(e.g., bankers) extended credit to buyers, and devices such às mortgages 
of movables were developed to protect these creditors against default. In 
this way, creditors retaimed a security interest in goods that required payment 
before they could be resold: and if payment was not forthcoming, the goods 
could be taken for resale in order to satisfy the debt. 

Other aspects of the Law Merchant could be examined. to emphasize. 
the integration of a wide variety of principles, concepts, rules, and pro- 
cedures into a system of law. The Law Merchants 

development was quite rapid, not only in its formative period bar thereafter, 

in the thirteenth, fourteenth, and fifteenth centuries. ... [T [he objectivity of 

mercantile kaw, the specificity of its norms, and the precision of its concepts 
increased over time; its universality and generality, Ив uniformity, increasingly 
prevailed over local differences; reciprocity of rights. became increasingly 
important as contractual opportunities expanded; adjudication of commercial 
disputes became increasingly regularized; and the degree of integration of com- 
mercial law increased 77121 


Commercial law grew and developed, changing and adopting in response 
to new conditions in commerce. 


CONCLUSIONS 


Hayek suggested that the rules that emerge from customary law will of 
necessity possess certain attributes that authoritarian “law invented or 
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designed by a-ruler may but пёёй mot possess; and are likely to possess 
only if they are modelled after the kind of rules which spring from the 
articulation of previously existing practices; "23 The attributes of customary 
legal systems include an emphasis on individual rights because recogni- 
поп of legal duty requires voluntary cooperation of individuals through 
reciprocal arrangements, Such laws and their accompanying enforcement 
facthtake cooperative interaction by creating strong incentives to avoid violent 
forms of dispute resolution. Prosecutorial duties fall to the victim and his 
reciprocal protection association. Thus, the law provides for restitution to 
victims arrived -at through clearly designed participatory adjudication 
procedures. in order to both provide incentives to pursue prosecution and 
tocgquellvietims" desires for revenge. Strong ancenuves for both offenders 
and victims bo submit to adjudication arse ask consequence of social 
ostrackm or boycon sanctions. and legal change occurs through spontaneous 
evolution of customs and normas.“ Bur nation-states have taken on a substan: 
thal rode in the. creation and enforcement of Jaw, Why, given the apparent 
effectiveness of customary law systenis? The answer has been suggested 
in the brief discussion of the rise of kingship im England. A more con- 
plete answer ts provided in the following chapter. 
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a ascensáo do direito de autor 


When government becomes involved in the enterprise of law, both the rules 
ef conduct and the institutions for enforcement are likely to change. The 
primary functions of governments are to act às a mechanism to take wealth 
from some and transfer it to others, and to discriminate among groups on 
the basis of their relative power in order to determine who gains and who 
loses. The theory of government implicit to this contention (explored in 
some detail in Chapter 4) assumes that the actors in the process are motivated 
by their own interests. This includes both those who demand transfers and 
those who grant them. Government officials.attempt to enhance their own 
well-being with transfers to themselves and $0 others who are powerful 
enough to affect the decision-makers’ well-being. T will "test" this theory 
of government using historical data. Before beginning the test, however, 
a few implications of the theory must bé recognized. 

Consider the basis of power for determining wealth transfers. In inter- 
governmental competition, power is à function of the ability to use force. 
That same source of power can be-an important discriminatory ériterion 
in determining internal wealth transfers as well, although à group's political 
power may also be a function of its economic power, the number of its 
members, and its ability to effectively organize and voice its demands in 
the political arena. These factors are important because intra-governmental 
competition often involves an exchange process. Political decision-makers 
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discriminate berween competing groups on the basis of what they can give 
to the politician: In early Kingdoms, powerful individuals could exchange 
military support for special privileges, rights, and property from the King, 
As kings centralized the military function, however, military power became 
relatively less important in intra-governmental competition, and other forces 
became increasingly relevant.’ 

The self-imerest motivos of govéeenment decision-makers mur ће 
recognized in the context of a transfer theory of government, Kings 
demanded transfers for their own benefit when they had sufficient power 
todo so. Even when they entered an exchange. thereby transferring to others, 
the support gained generally enhanced their own wealth and power. [n this 
light, the effort by whose in government io reduce the powerof other groups 
land vice versa) becomes clear: those other groupe mav threaten sources: 
of wealth for decision-makers. 

Some wealth transfers ате: at least superficially obvious, Taxes are 
collected and the resulting government outlays indicate ar least. some of 
the benefactors of the transfer. The major benefactor of such transfers during 
the development of kingship was often the King himself. Indeed. an important 
purpose of internal transfers was to strengthen the king in warfare, the 
external function of government. Another fairly obvious transfer occurs 
when property of some kind is confiscated. and given toor used for the 
benefit of others? 

some transfers are less obvious, In particulas, property rights can be 
altered through authoritarian changes in Гале, The fact is that authoritarian 
rights modifications "have а dual nature: The recognition of granting a 
right to А means the exposure of В. and visa-versa: the resulting. A-B rights 
conflict 15 ubiquitous, For A to have a right is for A's interests to count 
and Hs not 10 count, pro fano An important implication of à transfer 
theory of government is that there will be a "train of readjustments through 
time" as a consequence of a modification in property rights! Some of these 
changes are predictable. For instance, à rights modification tends to increase - 
the incentives of unorganized losing interests. to enter the political arena; 
sc we can expect political demands for rights modifications to grow over 
time? There are other reasons to expect growth in political demands, as well. 
After a group is organized, for example. the additional costs of demanding 
more benefits are relatively low and the group may become interested in 
issues beyond is earliest concerns, As organized power increases, goals 
expand-—whether that power is accumulated by a government seeking tó 
expand ws borders or an interest group demanding wealth transfers. 
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Because authoritarian law is intended to produce an involuntary transfer 
of wealth, it only needs the support of a politically powerful minority of 
the people affected. Laws are relatively more likely ta change when they 
are a reflection of shifting and growing political demands than when they 
must be voluntanly adopted by all the affected parties. Evolution of 
authoritarian law, therefore, can be much less gradual than the evolution 

cof customary law: 

The time and resources-of government decision-makers are limited, so 
increased political demands ultimately force delegation of responsibilities. 
There are at least three consequences of such delegation. First, competi- 
ton between bureaucracies for rights to enforce certain laws and the 
accompanying budgets, power, and prestige becomes prevalent * Second, 
as these bureaus increase in number or size, the ability of decision-makers 
to monitor their actions decreases. Third. as bureaucratic discretion increases 
“and bureaus grow in size, they generally become active political imerest 
groups, demanding more rights modifications enforced to generate wealth 
transfers to bureaucrats in the form of larger budgets and greater prestige 
and power, 

Property rights provide incentives that condition behavior, so a change 
in rights is likely to change behavior. Because customary legal systems 
emphasize private property and individual rights, authoritarian rights 
transfers at least initially imply restrictions on private property and individual 
rights. When such nghtz are significantly altered. individuals will quit 
performing functions that were previously worthwhile. If the function is 
demanded by politically powerful groups. government will enher try to 
force the previous behavior or directly produce the function. 

Furthermore, when reciprocity does not provide the underpinnings of law, 
it will not provide the basis for law enforcement. Enforcement of authoritarian 
laws requires relatively more coercion, while customary legal institutions 
evolve to facilitate voluntary interaction, As the effective purpose of law 
changes, a different set of institutions is required to replace those that cannot 
effectively facilitate involuntary transfers. Similarly, government institutions 
cannot be as effectively employed to facilitate voluntary interaction às the 
institutions of customary law that have been replaced or altered. 

Government institutions ard laws have evolved to build upon or replace 
private institutions and customary law. This does not prove that laws and 
institutions are necessary for maintaining sceial order or for supporting 
a system that emphasizes individual freedom and private property. 
Authoritarian government laws and institutions áre likely to do precisely 
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the opposite. since their function is to facilitate involuntary transfers rather 
than voluntary interaction, 


EARLY DEVELOPMENT OF AUTHORITARIAN LAW 


The Anglo-Saxon Roots of English Royal Law. Remember that Anglo-Saxon 
England gradually yielded to consolidation and centralization of power. 
As the king's military power increased and his church-supported divine 
rights were accepted, his role as a lawgiver was also gradually established. 
The King's carliest law enforcement function was to support an individual 
who was unable to induce some relatively pewerful offender into the private 
hundred coun, The king collected a portion of the offender's fine for the 
service, which developed into a payment to the king (eite) for any viola- 
tion of the “king's peace." The "profits" from enforcing the King's peace 
accrued only to lhe king or those to whom he had granted an "unusual 
favour Law enforcement and its profits became something the king could 
exchange тп the political arena, 
 Ealdormen were granted special stars as royal representatives within 
shires: they received "one third of the fines from the profits of justice” and 
one-third of the revenues from tolls and other duties levied by the king? 
In exchange: the ealdormen mustered and led men inta combat, represented 
the king in shine courts. and executed royal commands, By the tenth century. 
afew powerful Gimiles provided all the eakdormen in England. Under Canute, 
the very small number of caldormen now called earls. had obtained a great 
deal of national political power. When single caldormen began to represent 
the king in groups af shires, the office of sheriff was created in euch shire? 
In exchange for hes-services, a sheriff received grants of land from the king 
amd the right to retain some of the profit from the roval estates he super- 
vised. Furthermore; "by the reign of Edward the Confessor 1udictal profits 
had come to be lumped in with the firm of the royal manors and all these 
had to be collected by the sheriff ^ in exchange for part of the profit. 
The king's attending household developed substantial "opportunities both 
for personal advancement and for exercising influence on decisions of all 
kinds." In origin. the Anglo-Saxon royal household was military, however, 
and this function continued to dominate until the Norman invasion, bat 
other functions also began to develop)? In particular, as the King's land 
holdings and legal role increased and his finances became more complex, 
he began to delegate certain administrative, Financial, and judicial functions.” 
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During the carly Anglo-Saxon period, the wi or King's council 
probably consisted of local headmen or elders, and early royal law always 
included recognition of consent of the group of “wise men of the nation.” 
Thus, the earliest "codes are in fact пот so much the introductions of new 
principles as the declarations of the customs ar common law of the race; 
dating from far beyond the existence of written record, preserved in the 
memories of the wise and kept for the most part in constant general experi- 
ence; "* Later, the king's household, the earls. and the church would be 
represented in the witan, and some authoritarian laws began to reflect the 
interests. of these groups. More important, their interests were closely 
intertwined with the king's interests because of the grants and privileges 
they received. In this way, codes began ro reflect the desires of the king. 
Little substantive change from customary law was made in the definition 
of offenses. The most significant changes were probably in the specifica- 
tions of wire for kings and lords and the designation of increasing nurbers 
of offenses as violating the king's peace. 


Early Norman Rule. Because England's Norman rulers were almost always 
involved in military struggle. political power remained in the hands of those 
who had military power. A major recipient of transfers under Norman 
kingship was the king himself, William seized virtually all the lands of 
England. bringing a system of feudalism. In turn, he granted fiefs to 
Norman vassals (barons) and the church tn exchange for various payments 
and services. 

Although the Normans were in no position tó simply overturn Anglo- 
Saxon customary law, some important institutional changes occurred 
immediately. Saxon Kings had gradually been concentrating and con- 
solidating power through reciprocal arrangements with earls, sheriffs, and 
the church. As Pollock and Maitland noted: “The chief result of the Norman. 
Conquest in the history of law is to be found not so much in the subjection 
of race jo race às in the establishment of an exceedingly strong kingship." 

The Norman kings used law and law enforcement to generate revenues 
needed to finance their military operations, to enhance their own wealth, 
and to buy the support of powerful groups." In this regard, one of the 
earliest and most significant changes the Normans-made in English law 
was replacing the old restitution-based system of bot, wer, and wire with 
a system of fines and confiscations along with corporal and capital punish- 
ment!" This change had significant implications for the institutions of law 
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enforcement, because it substantially reduced citizens imcentives to main- 
tam their reciprocal arrangements for protection, pursuit, prosecution, and: 
insurance and to participate in the local court system (hundreds). Thus, 
Norman kings had t establish a law enforcement and judicial apparatus 
in order to collect their profits from justice. 

The first permanent tribunal representing the king consisted of Henry E 
financial administratars: 


Twice а year this group, taking the name of "the-exchequer, sat round the 
chequered table, nsceived the royal revenge, audited the sheriffs" accounts and 
did лие justice. Prom tinie do time scene of its members: would be sent 
through the counties to hear Whe pleas of the crown, and litigants who were 
great men began to-find it worth Their while to: bring their cases before this 
powerful tribunal #* 


By 1135, the exchequer court had developed its own legal tradition; it 
imposed swift justice on royal debtors and assessed substantial fines on 
anyone who did nor meet his financial obligation 1o the King. 

Very early in the Norman period, the office of chancellor supervised 
the royal chapel, which served as the writing office, guarded the seal, 
produced all documents the king desired. and developed a law enforce- 
ment role for itself. A writ issued by the chancellor was a royal command 
purchased by a plaintiff in a civil dispute which ordered the accused to 
surremder certain lands, property, or money. When this command was 
ignored, litigation in a royal court followed: thus, the profits of justice were 
extended to the civil arena. 

Barons, prelates of the church, and members of the royal household were 
obliged to attend court to consider matters of law, war, and justice. This 
curta regis reflected the opinions of the most powerful members of Anglo- 
Norman society and was a source of backing for the king in his relations 
with the pope and other foreign powers: In addition, “the curia regis was. 
first of all a feudal court governed by Norman feudal custom and præ 
cedure? Cases of high treason were considered by the royal court, as 
were civil dispures between Lhe "great men of the realm 2 The curia regis 
had some independence, and occasionally the barons. ruled against the king s 
wishes and the King might be forced to concede, Clearly there. was a 
reciprocal arrangement between the king and his vassals: each required 
the other in order to advance their awn ends. 

The term curia regis also referred to the fairly permanent court or small 
council that assisted the king in the general routine of governing. Constantly 
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in attendance to the king, this small group was the core of the larger council. 
but it often served as a court. It should he emphasized here that the 
exchequer was also part of the curia regis, so the barons of the exchequer 
who comprised its court should be viewed as the curta regis sitting to 
hear financial cases. 

“The greatest contribution of the Normans;" Lyon judged. “was in the 
close surveillance established by the central administration upon local organs 
of government"?! The Anglo-Saxon shire became the Norman county, and 
sheriffs- quickly became the most important local officials in the Norman 
system. Sheriffs’ legal functions were numerous; they were the king's 
permanent judicial representatives. presiding over the county court, and 
were responsible for ensuring the attendance of members of these courts 
and those summoned to appear. They empaneled inquisitional Juries for 
the king, enforced the royal courts’ decisions, Jed the pursuit of law offenders, 
made arrests, and carried out the orders of royal writs.i? 

When the sheriffs got too. greedy and siphoned off too much revenue, 
or tried to take it all through revolt, the king took sway their power to 
consider the king's pleas and replaced them with residential justices, who 
were also soon replaced by itinerant justices traveling from county to county 
But the struggle for power between local and central authorities was far 
from over. 

A major reason for the need for local arms of the King's justice was 
that the hundreds and things became much less important than they had 
been during the Anglo-Saxon period; Apparently many of the hundreds 
ceased functioning altogether under William, As the business of justice 
increasingly became the accumulation of royal revenues, voluntary parii- 
cipation in the justice process naturally declined. In this light, the Normans 
also instituted à local arrangement called the frankpledge: With similar 
functions to an Anglo-Saxon tithing, the members of a frankpledge were 

expected to pursue amd capture thieves and perform court duties. Based 
on requirements of feudal obligation rather than reciprocities, the frank- 
pledge was ordered to ensure the appearance of members in court. H a 
frankpledge failed, the group could be fined; similarly, if a frankpledge 
did not assist in pursuit the group was subject to à fine. There 1s evidence 
that entire communities were so fined. 


Early Norman Law, Beginning with Henry І, authoritarian legislation 
became increasingly important.“ During Henry's reign, an attempt was 
made to translate and state the codes of the Saxon King, Edward. Three 
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other Jaw books were added to the translations to produce the Liber 
Quadripirtirus. "These law books have. cone main theme. o An offense; 
probably some violent offense. has been committed. Who then is to ger 
money, and how much money, out of the offender. 725 Revenues from law 
enforcement were obviously the most important consideration im royal law. 
By this time, fines had become very complex, "The claims of the lords, 
the claims of the church. the claims of the king are adding to the number 
of various fines and mulets that сап be exacted, and are often at variance 
with each other. -the old law. ...15 falling to pieces under the pressure of 
those new elements which feudalism has brought with it ?* Most. offenses 
under the early Normans were still defined by Anglo-Saxon custom, but 
these offenses that were considered to be violations of the king's peace 
were significantly expanded: In the growth of this list we may be certain 
that although the King's concern for law and onder was à cause, another 
interest was: need of money; to mercase his income the King only needed 
to-use his prerogative and threw his jurisdiction over another offense 77 

In order to expand the profits tà be made from justice. the Norman kings: 
and their justices: began to permit appeal oa royal court. The appellor 
could accuse the wrongdoer of violating the king's peace along with 
committing the actual offense, and the accused could not deny breaking 
the king's peace. “By the creation of this fiction, practically any offense 
could be interpreted as breach of the king's peace and so brought before 
the royal court +8 Sutnificantly, this also terided tó undermine the recognition 
of the obligation do behave in accordance with customary laws, since appeal 
implied that royal law was superior to customary law. 

The Norman kings also brought the concept-of felony to England, by 
making it a feudal crime for a vassal ta betray or commit treachery against 
a feudal lord. Feudal felonies were punishable by death, and all the felons 
lind and property were forfeited to the lord. Soon felony began to develop 
a broader meaning: "Again royal greed seems to be the best explanation 
for the expansion of the concept of felony. Any crime-called a felony meant 
that if the appellee was found guilty his possessions escheated to the king. 
The more crimes called felonies, the greater the income; and so the list 
of felonies continued to grow throughout the twelfth century” 

As the discretion of the kings and therr courts increased so did the 
arbitrariness of punishment: 

The culis forfeits all, life and limb, lands and goods. ... The king may take 

life and choose the Kind of death, or he may be content with’ a limb: he can 

ini on banishinent or abjuratpon of his realm or a forféiture of chattels, The 
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man who has committed one of the bad crimes which have been causes of 
cullawry is not regarded as having a right te just punishment. Under the new 
Norman kings, who are not very-straightly bound by tradition. . the kings could 
favour now one amd now another punishment 


Law enforcement differed in many ways under the Norman kings from what 
had existed in Anglo-Saxon England, but it does not follow that it was more 
“justo” When justice becomes discretionary it becomes arbitrary. 


THE EVOLUTION OF ROYAL LAW INSTITUTIONS 


Many foundations of the modem English system of law were land during 
the reign of Henry II, à man who was "hungry for political power, both 
abroad and at home! He developed the system of publie administration 
in England begun urider his predecessors by greatly increasing the functions 
and powers of permanent, professional, central governmental depariments." 
Legal innovations. frequently credited to him include a permanent court 
of professional judges, frequent regularized missions of itinerant judges, 
inquisitional juries, and use of the "original writ" as а regular part of the 
machinery of justice" 


Henry IPs Institutions of Law Enforcement, When Henry I came to power, 
he consolidated and expanded his revenue-collecting system, making the 
delegated judicial function of the curia regis much more pronounced and 
definitive The king's court moved quickly to take on many of the functions 
that had historically fallen to county and hundred courts.** The judicial 
functions of the exchequer alse evolved rapidly, and the barons of the 
exchequer began considering cases that had nothing to do with disputes 
regarding royal finances, except that they generated royal revenues. The 
upper exchequer became a royal court that considered the same kinds of 
pleas ax the small council of the curia regis.** Yet, it was now considered 
as 8 Separate court, "the first of the great common law courts to split off 
from the royal court; and by 1165, the ministers of the exchequer were 
referred Ic as justices. 
By 1168, circuit tax collectors and itinerant justices had become another 
"great subdivision’ of the royal court. The itinerant justices conducted royal 
inquests regarding financial issues and issues of justice, and they transmitted 
royal commands to counties and hundreds. The justices also amerced 
frankpledge groups that failed то ог refused to fulfill their policing duties, 
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fined communities that did not form all men into frankpledge groups, and 
amerced both communities and hundreds that failed to pursue criminals 
or to report all crimes through inquest juries. Such amercenpents. were 
increasingly important, implying that the positive reciprocal incentives of 
the: populace to participate in law enforcement were extremely weak. 

The growing scope of royal justice created а backlog of cases for the 
king and his council, so in 1178 Henry established a permanent cure regis 
court to hear all suits except those that required his attention; This coun 
met throughout the vear and almost always at Westminster, becoming the 
first centralized king sedar. The treasurer always sar on the tén- or twelve- 
man court, indicating the vital role of justice im revenue collection. 
Foblemen were sometimes absent, reflecting. Henry competition with them 
and efforts to reduce their power. Canon law had developed more rapidly 
than royal law as a system of administered authoritarian law, 5o two or three 
bishops lent their expertise to the court." These men helped convert English 
law inte a-system that would ultimately rival canon. baw. gradually reducing 
a a need fora separate canon system and Incorporating. Various elements of 

it into royal law. Pollock and Maitland have suggested that “Henry's greatest, 
his most lasting triumph in the legal field was this, that he made the prelates - 
of the. church fiy justices!’ But, Lyon suggested that 


the узарта of royal surisdietion developed by the Ansevins mast take a place 
second to the procedural innovations; Herein he the originality of the common 
iow system and. the reason why the-rayal courts so quickly smaffed out rival 
competition. The success of this procedure emma from tus royal insiniments 
—the ыг amd the. jury. 


Through thé chancellors, kings had been issuing writs for some time 
st the request of a complainant, directing an adversary to appear before 
a court, Under Henry Il. precedents regarding different types of writs were 
established and legal forms were developed. By developing new writs, Henry 
and his bureaucrats inaugurated new civil trial procedures and almost 
continually established pleas that could be tried only in the royal courts i! 
All the various wrils were "exposed for sale; perhaps some of them máy 
already be had for a fixed price, for others а bargain must be struck. As 
yet the king is no mere vendor, he is à manufacturer and can make goods 
foe order + 

The juries that Henry I used were 


intimatehy connected: with novel power. ча опред the king amd his officers 
make the frees. use of [the jury] in the form of "ah inquest ex officio" for the 
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purpose of obtaining any information that they want abour royal rights, local 
customs or eter matters in which the king hasan interest, bid. as à part of 
legal procedure, civil amd criminal, the jury spreads outward from the king's 
Dun court? 


The jury s primary functions were to inform the king's justices-on various 
matters and make accusations. Sheriffs made the appropriate arrests and 
established jails to contain those accused by the juries. Trial was not “by 
jury" however: it was by ordeal, | 

The development of the accusational juries and the growth of the King's 
court were not independent events. The use of itinerant judges in an attempt 
to centralize judicial power led to the development of the local juries. Henry 
was also searching for revenues, and an important source was that compo- 
nent of the justice system that was concerned with violations of the king's 
peace. It should be noted that "the king got his judicial profit whether the 
accused was found guilty or innocent = If guilty. hanging or mutilation 
and exile, plus forfeitures of all goods were typical punishments; if the 
accused was found innocent, the plaintiff was heavily amerced for false 
accusation. Of course, this further reduced the incentives of crime victims 
and frankpledge groups to report crimes. Royal courts, sheriffs, and inqui- 
sitional juries were necessary innovations df the king was to collect his profits. 

Henry and his judges defined an ever-growing number of actions as 
violating the King's peace. These offenses came to be known as "erimes;" 
and the contrast berween criminal and civil causes developed, with criminal 
causes referring to offenses that generated revenues for the king or the 
sheriffs rather than payment to the victim. There were clearly TE 
incentives for freemen to have an offense considered as civil, and “ 
dilemma ‘criminal or civil is offered to every pleas** 


Magna Сапа: The king's drive for revenues and power caused considerable 
discontent, particularly during. John's reign. In 1215, powerful barons 
renounced their homage to the king and revolted, demanding a document 
that would specify the laws and customs that would govern them, 

On June 19, (215, John pur his scal an the Magna Carta, which is widely 
perceived аѕ а significant foundation of Anglo-American constitutional 
government, “According to the great justice Sir Edward Coke and others, 
Magna Carta had saved England from the rule of tyrants, had consecrated 
basic civil and political rights; and had germinated English Constitutional 
government"? The thirteenth-century barons were depicted as men seek- 
ing to secure the rights of all men, not just the nobles, In fact, the charter 
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reflected an-effon by barons and other powerful groups (e.g.. the English 
Church) to regain their power and privilege that kings subsequent фо: 
Henry I had been eroding. The revenue-taking of the kings in many forms, 
das now considered illegal, and Magna Carta re-established the barons’ 
feudal right to confiscate felons land: In addition, "nao free man shall be 
taken or imprisoned or disseised or outlawed or exiled or in any wise 
destroyed; save by the lawful judgement of his peers or die kow of the land ^ 9 
This passage is widely interpreted as a guarantee of trial by jury for all 
Englishmen, as a prohibition of arbitrary imprisonment, and as а grant 
of equal justice forall (due process). In fact, it: was intended to force 
King John to guarantee trial for barons before their peers under existing 
feudal procedure, and it established the “perm” af due process for the 
feudal aristocracy. 

From this very eariy period of government expansion in [xw and. law 
enforcement, legal * ‘reform! wis carried out in the context of the gorem 
ment insitutionil system of the time. This should not be surprising; Those 
institutions were developed to transfer wealth to powerful groups: the barons 
would likely retain them. ‘anticipating their own benefit. 

Three powerful groups combined m compention with Rang John to force 
him to-affirm Magna Сата, In addition vó the barons and thé prelates of 
the: English church. the merchants were eager to translate (heir growing 
economic power into political power Magna Carta guaranteed. freedom 
of travel; for mstance (a privilege merchants had had for some time], 
merchans were freed from “evil and excessive tolls; and the boroughs 
were guaranteed the liberies and privileges already granted.* None of these 
really represented significant changes. hut must of Magna Carta wis. 
backward-Jooking rather than forward-looking, re-establishing rights and 
privileges that barons had once enjoyed. 


Parliament, John died in October of 1216, leaving nine-year-old Henry III 
as heir to the throne, The government was dominated by powerful barons: 
and prelates for several vears; and by the time Henry Hani then Edward Ї 
took control of the throne, the King's biggest problem was money, The eco- 
nomic amd political power in-England had shifted considerably; wealth was- 
no longer exclusively linked to feudal rights and political power was no 
longer tially dominated by military power. Control of military forces by the 
barons remained vital; but the king and the barons increasingly sought süp- 
port from the knights of the counties and the merchants and their boroughs, 
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whose wealth was increasing. In return, thé knights and merchants were 
given recognition in political decisions. The thirteenth century witnessed 
a continuous strugele for control of government institutions, especially for 
кг of government taxing and spending, ‘so the barons and the king found 
themselves competing with each other for the support of the new sources 
of wealth. The parliamentary institution developed out of this struggle. 

The word parliamennumn first appeared in the records of the King's Bench 
in 1236 to describe meetings of the curia regis. By the end of Edward's 
reign, the term could mean more: "from political and economic necessity 
the king was beginning to augment his great and small councils with men 
who represented the lesser aristocracy and freemen of the counties. and 
the burgesses of the boroughs." These additions to the king's counci would 
become permanent in the fourteenth century and the resulting assemblies 
would be called parliament. But it is during the thirteenth century that we 
see the impetus for and beginnings of parliament. 

Both Henry III and Edward I had to seek approval of the great council 
for most substantive law-making and for extraordinary taxes. In fact. 
thirteenth-century Kings typically had to negotiate directly with the group 
being taxed. In 1254, Henry. at war and desperate for funds, assembled 
the great council, with two knights representing each county and clergy 
from each diocese. This was the first assembly of knights an conjunction 
with the great council. In 1258, during a baronial insurrection, both Henry 

“and the barons summoned representatives of the county knights to assemblies 
in an effort to gain their support, The barons:sent out the first call, teen 
Henry sent his summons, "seemingly... attempting to sabotage [the barons] 
meeting with one of his own. "*! 

The barons defeated Henry in 1264, and their leader called an assembly 
consisting of the barons and four knights elected from each county. In. 1265, 
“he called another parliament, "apparently hop[ing] to gain a wider base 
of support from the county gentry and borough middle class He 
assembled five earls, eighteen batons, two knights representing each county, 
two burgesses from each of the boroughs, and two canons from each 
cathedral chapter, bringing together for the first time all of the elements 
that would ultimately make up the parliaments to come—earls, barons, and 
prelates of the church who would form the House of Lords, and knights 
and burgesses who would constitute the House of Commons, Once the king 
regained power, however, Henry and Edward continued to simply call upon 
those whose support they felt was required for a particular action. 


55 FROM VOLUNTARY TO-ALTHORITARLAN. Law 


Some seventy “parliaments” would be called berween 1258 and 1300, 
wih only nine including representatives of the county knights and the 
borough burgesses.*? One, assembled by Edward in 1295, is often cited as. 
the “model parliament.” It was not à model by intentional design. Edward 
had a tremendous need for money, and he assembled representatives from 
all the powerful groups in the kingdom to secure consent for a large, broad- 
based tax: ЇЇ was the largest medieval parliament ever assembled, containing 
all the elements found in later parliaments. But Edward called twenty more 
parliaments during his reign asd only three had this form Thé model 
parliament did reinforce a precedent in the minds of the various groups: 
i represented: kings could not arbitrarily collect taxes from powerful 
political. groups without their consent, 

In 1297 à war-beleaguered and desperate Edward forced. a few barons 
to approve a tax on all barons, knights, and burgesses. He then seized wool 
assembled forexpon, promised to pay for it tater, assessed а tax on the 
clergy with no negotiation. and left for the French war. As soon as he 
departed, the powerful groups of England rose up and refused to send any 
money until. Magna Carta was expanded and confirmed. In November, 
Edward conceded in his Confirmation of the.Charters, which guaranteed 
that the king would not levy extraordinary or direct taxes without the 
consent of the affected powerful groups in England. In the fourteenth 
century, “bargaining and concessions for supply became the theme of 
parliamentary history. By securing control of the royal purse strings, the 
community [made up of those with political power] of the realm discovered 
that it could limit the Kang 

Edward's parliaments were embryonic in more than form. Summoning а 
parliament implied that the lange and small councils were ready to do justice 
as à court, and summoning the keighis and burgesses meant that the king 
was pomg to request taxes, Various groups could present petitions to the 
king, bur the negotiation and exchange element of taxing was clearly relevant, 
In addition, the parliament might approve--or demand —a statute declared - 
by the King. But the King was still the recognized source of legislation, 
Politics, legislation, and taxation would become the focus of parliament 
only after the barons. took control of the small council from Edward M, 
and joined with the knights and burgesses to convert parliament's role. 


The Common Law, Ву the thirteenth century, the king and his councils 
were clearly in the business of law-making. but the busiest law makers during 
Henry Ше reign were judges.** Henry gave his judges free rein in devising 
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new rules and writs, and professionalized the judiciary. The term “common 
law” was not yet in wide usage among practitioners of royal law, but the 
idea of an evolutionary judge-made law based on precedent and custom 
seems to have been recognized. Edward I did not appreciate the way judge- 
made law grew, so he and his parliament began, through statutes, “to rigidify 
many points of law which judges and lawyers, however clever, cannot 
cireumvent or modify" The growth of the common law was substantially 
stowed, and judge-made law would lose ground relative to statute law from 
Edwanl's reign onward. 


Couns. By the middle of the thirteenth century, the king's high courts 
were moving reward the instimational structure that would bast anto the late 
nineteenth century. The Court of the King's Bench, the Coun of Common 
Pleas, and the Court of the Exchequer became identifiable entities with 
identifiable jurisdictions. Itinerant justices were commissioned to administer 
all types of royal justice on their judicial eyres to the counties, but their 
major duty continued to be amercing counties, hundreds, and tithings for 
failure to perform their assigned policing and governmental functions. Com- 
plaints were widespread, and Henry reduced the frequency of the itinerant 
visits, replacing them with judicial commissions whose only business was 
justice, These commissions substantially reduced the need for itinerant 
justices, as assize commissions considered increasing numbers of civil cases 
and as the paol and oper and terminers commissions took on larger criminal 
caseloads. Initially, local residents (knights and barons) had a substantial 
part of the judicial business of the commissions, but gradually these com- 
missions were transferred to the central justices, so that common law was 
increasingly administered locally by royal justices from the central courts. 


Lawyers, There were well-formulated reasons why the “evolution of the 
élass fof legal advisors] has been slow, for it has been withstood by certain 
ancient principles” Individuals not skilled 1n the art of pleading were 
less likely to be able to conceal their guilt. Furthermore, one litigant might 
be unable to hire a skilled spokesman while another could. Thus, rather 
than give one litigant ап unfair advantage, custom. developed whereby 
professional councillors and pleaders were not allowed, By the сапу 
thirteenth century, however, pleaders had begun to appear. The earliest 
records of a pleader identify John de Planez as pleading on behalf of 
Henry П, and Richard had a permanent contingency of pleaders, As with 
other legal developments under the English kings, the legal profession was 
developed to give additional advantage to the king. 
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By (268, Henry Ш had а number of men under permanent retainer to 
act for him in his cases. The king gained an advantage in his own suits 
and was able to sell the same privilege to others: Edward I had a large 
number of "servants or sergeants at law" under retainer and a large number 
of "apprentices" who were their pupils: By 1292, these legal practitioners 
had clearly "acquired some exclusive right to audience. ** More impor- 
tantly. in that year Edward ordered his justices to provide for a sufficient 
number of attorneys and apprentices in each county so the king and the 
powerful might be well served t 

London began to license quo distinct groups of legal professionals— 
anornevs and pleaders—in 1280. but the King's justices took control of the 
licensing function in 1297 and severely limited entry into both branches: 
of the profession: “apparently a monopoly was secured for those who had 
been thus appointed "* The legal profession had begun to take shape. 
Atiorneys and counters had become licensed court appointees and quickly 
evolved into an organized professional group. Common law was becoming 
case Jaw: those who wished to learn the profession Joined guilds or frater- 
nies that eventually developed into the Inns of Court, the English law 
schools. 

These professional lawyers had an immediate effect. Legal procedure 
became much more complex than it had previously been, and as Lyon noted. 
“His hardly necessary to say that [lawyers] prolonged justice almost 
endlessly 9? In addition. lawyers, rather than ecclesiastical clerics. became 
the primary candidates for royal judges. The resulting insulation. from 
Roman law "permitted the common law system to become à confusing 
puzzle of undefined principles. It became cumbersome and ill equipped 
tà keep pace with the new demands made upon it by political; economic, 
and social change "3 


Jury Trials, Most civil cases were jury trials by the reign of Edward I. 
These juries. which consisted of men of the community who presumably 
had witnessed or had knowledge of the facts, were empaneled by the sheriff 
to hear the pleading and render a verdict Trial by ordeal effectively ended 
for criminal cases in 1215, and “neither the law nor the lawyer knew what 
to do about the: indicted men averflowing the inadequate jails.: Writs 
had developed for obtaining jury trials in а few criminal cases, but not 
for most criminal trials. For instance. an accused could obtain a writ to 
have а jury determine whether the accuser had made charges because of 
malice or to determine whether an inquisitional jury had acted maliciously, 
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These juries were called petty juries to distinguish them from the grand 
or inquisitional juries. This set the stage for criminal jury trials. 

The prevailing opinion of the day was that trial by jury meant à guilty 
verdict, so there was considerable resistance to acceptance of a jury 
trial. The justices began to search for ways to force defendants tà accept 
à jury trial. Some defendants were locked im prison for a year and з 
day with litle food and water, but still many refused ihe: trial. In. 1275, 
the first statute of Westminster declared that those accused of a felony 
who refused to accept a jury inquest would be "pur in strong and hard 
imprisonment.” Accused felons were loaded with heavy chains and 
stones. placed in the worst part of the prison. given alittle water one day 
and a little bread the next, until they agreed to trial by jury or died. Many 
chose to die, If found guilty in a mial, the accused would be executed: 
and forfeit all property to the crown. Death under "hard and severe 
pressure” meant that he was not convicted and his property went to 
his family. 

The composition of the petty jury gradually began to changé toward the. 
end of the thirteenth century. Rather than the same men seing às an 
inguisitional and petty jury. the grand jury was augmented by men randomly 
chosen from neighboring communities. Occasionally, such juries would 
even reach feot-guilty verdicts. The witness-bearing character still dominated, 
however, and throughout the thirteenth century petty juries were groups 
sworn to rell what they knew about a case. The presentment jury and petty 
jury would not be completely separated until the mid-fourteenth century, 
and it would be another five hundred years before juries could be character- 
ized as impartial.** 


Summarnon. By the end of the reign of Edward E, the basic institutions 
of government law had been established, and in many instances older custom 
had been altered or replaced by authoritarian rules to facilitate the transfer 
of wealth to relatively powerful groups. “Public interest" justificattons for 
a government-dominated legal system and instiluteons must be viewed as 
ex post rationalization rather than as ex ante explanations of their develop- 
ment. Rather than continuing an analysis of the entire evolutionary process 
between the thirteenth and the twentieth centuries, let us focus on inier 
jurisdictional competition between common Taw and merchant courts, and 
on some ofthe consequences of the replacement of the restitution-based 
legal system by criminal law. 
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INTERJURISDICTIONAL COMPETITION AND 
THE ABSORPTION OF THE LAW MERCHANT 


The absorption of the Law Merchant inta royal law began around the twelfth 
century. as most governments in Europe began systematically collecting 
amd codifying the customary rules of the Law Merchant *" England was: 
no exception with its codification of the Carta Mercararie in the fourteenth 
century, Nonetheless, the merchants continued to enforce their own law 
through their own courts. and they had to be induced to take their disputes. 
behore royal courts; 


Transferring the Cost of Enforcement, One reason why the Law Merchant 
was absorbed into common law appears to be that governments demonstrated 
a willingness to enforce merchant 12w5* When merchants judged and 
enforced their law, they had io bear the full cost themselves: if the royal 
authority was willing t0 enforce merchants’ own law and bear part of the 
enforcement cost, then the merchants would benefit; The shifting of enforce- 
ment cost onto the government is consistent with the increasing political 
power amd political activity of merchants. Indeed. the overall trend in 
economic regulaton of the period was primarily motivated by merchant 
demands. for monopoly rights^* 


Undermining the Recosnition of Dun ro Obey the Law Mercham. During 
the fourteenth century. kings began to produce laws that made merchant 
courts relatively less attractive. In England, for example, the Statute of the 
Staple of £353 codified custom by declaring that “merchant strangers" were 
to he given protection in the fourteen major trading centers. for "staple" 
products—mainly wool, leather. апа lead. The statute actually dictated that 
disputes involving these foreign merchants would be settled under mercan- 
tle law, but appeals could be taken to the chancellor and the king’s.cowncil. 
By giving merchants access to royal appeal. the appearance of royal backing 
of the Law Merchant was created, and а role for the royal courts in enfore- 
ing commercial law was established. More importantly, the Law Merchant 
was made to appear to be the less decisive law. Through a gradual process 
od absorption by creating more attractive governmental enforcement arange 
ments and by undermining the recognition of the Law Merchant, common 
law institutions became more acceptable to the merchant community. 
The Statute of Staples also began a process of concentrating foreign trade 
flows to make them easier for the state to control. Most foreign trade was 
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compelled to pass through a few important towns and special courts were 
created in these "staple" towns to administer the Law Merchant.” These 
courts consisted of the town's mayor, two constables, and two merchants. 
Appeal could occur from these staple courts. Fairs and markets still held 
their own merchant courts. 


Competition Between Counts. During thé fifteenth century, common law 
courts began to-attract more and more commercial cases. Merchant courts 
remained available for commercial disputes until the early 16005. But royal 
courts gradually took more cases away from the merchant courts because 
it was in the financial self-interests of judges who were paid in large part 
out of litigation fees; * Merchants remained free to choose between their 
own cours and the common law courts through the sixteenth century, so 
the fact that merchants chose the roval courts in increasing numbers implies 
that those courts must have been successfully applying the Law Merchant. 
There was always the threat of competition from private merchant courts, 
and i£ the royal courts wanted the merchants’ business they had to enforce 
law to the merchants" satisfaction. 

The: competitive relationship between royal and merchant courts was 
altered substantially in 1606, In reviewing a case previously judged under 
private-arbitration, Lord Edward Coke pronounced "that though one may 
be bound to stand to the arbitrament yet he may countermand the arbi- 
malor.. as a man cannot by his own act make such an authority power 
or warrant nor countermandable which by law and its own proper nature 
is.countermandable 7? In other words, the decisions of merchant courts 
could be reversed by the common law courts because an arbitrator's 
purpose was to find a suitable compromise, while a judge's pürpose was 
to rule on the merits of the case. In essence, Coke asserted that the Law 
Merchant was not а separate, identifiable system of law, but "part of the 
law of this realm." This. was interpreted to mean that merchants. were 
bound to submit to the jurisdiction af the common law courts and subject 
to those courts’ procedures. In effect, Coke's ruling withdrew the guarantee 
in the Statute of Staples. As a result, "merchant courts at fairs, guilds and 
market towns were abolished, or alternatively, they were integrated into 
the common law system. ""* 


The Subjugated Law Merchant. The Law Merchant changed during the 
sixteenth and seventeenth centuries, becoming less universal and more 


localized as it began to reflect the policies, interest, and procedures of the 
state. Still, the Law Merchant survived for а good reason. Custom still 
prevailed in international trade, and England was 4 great trading nation, 
English judges had to compete with other national courts for the attention 
of international merchants" disputes. To attract cases involving international 
trade, they had to recognize commercial custom. There was some fragmen- 
tation 1n the form of the Law Merchant across Europe, but there was little 
difference in iis substance. Trade between these geographically contiguous 
countries had become vital, and they recognized that there was substantial 
benefit associated with “free trade unimpeded by needless legal restraint "75 
The Law Merchant remained vital in international commercial law, however, 
and eventually reemerged as а significant influence on common law, 
particularly -in the United States. 


A R?/EEBG fE.OF.':CBMAEAL.'LAW 


Otlim"™ .s4LranCéo'%.'.'dgwu'pnrti'.of,Cimi  .li..."IRwg',. * Hà" ttA.: 
resulting loss- of restitution and its accompanying incentives. meant that 
English citizens had to be “forced into compliance by a slowly evolving 
carrot and stick policy." 7% For example, royal law imposed coercive niles 
declaring that the victim was à criminal if he obtained restitution before 
he brought the offender before a king's justice where the king could get 
his profits." This was not a strong enough inducement, so royal law created 
the crime of "theftbore;' making it a misdemeanor for a vicum to accept 
the return of stolen property or to make other arrangements with à felon 
wr exchange for an agreement not to prosecute. In delineating the earliest 


A very large part of the [kings] rostices" work will indeed consist of putting 
in mercy men-and communities guilty of neglect of police duties, This; if we 
have regard to actual results, is the main business of the буге. . the justices 
collect in alla very large sum from hundreds, boroughs, townships and tithings 
which have müsconducted themselves by not presenting, or not arresting 
criminels- probably no single "community" in the county will escape without 
amercement ?* 


More jaws were added. Por instance, civil remedies to-a criminal offense 
could. not be achieved until after criminal prosecution was complete; the 
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owner af stolen goods could not get his goods back until after lie had given 
evidence in a criminal prosecution; and а fine was imposed on advertisers 
or printers who advertised a reward for the return of stolen property, no 
questions asked. Coercive efforts to induce victims and communities to 
pursue and prosecute criminals were not successful, however, and gowern- 
ment institutions have gradually taken over production of these services. 


Justices af the Peace. An early development in the evolution of public 
pelicing and prosecution was the explicit creation of justices of the peace 
in 1325, At that time, IPs were simply “assigned to keep the peace,” but 
in 1360 they were empowered “to take and arrest all those they may find 
by indictment or suspicion and pat them in prison! Most JPs were local 
landholders appointed by royal commission for each county; and as with 
much of the local apparatus of justice, these men were expected to perform 
their. functions without monetary compensation”? Through over thirty 
statutes issued From the late fourteenth to the middle of the sixteenth 
century, three basic functions in the criminal process were assigned to IPs: 
I) the taking of presentment or indictment, 2) the conduct of jury trial, 
‘and 3) the power of summary conviction for lesser offenses! 

Victims or their support group continued to be responsible for pursuing 
criminals and prosecuting most cases. But after а 1555 statute, ЈР were 
obliged to take active investigative roles in felony cases; to organize cases 
for prosecution, including examination documents; to assist the assize judge 
in coordinating the prosecution at trial; to bind over for appearance all 
relevant witnesses, including the accusers and the accused; and ts act as 
a back-up prosecutor when a private citizen was not available? A public 
element had been introduced into the prosecution.** 

International military involvement served as a major impetus for the 
development of public prosecution and police during the eighteenth and nine- 
teenth centuries (as well as prisons and other public institutions of criminal 
justice). The economy—and particularly the London economy, because it 
was strongly influenced by government demand for war materials (or Jack 
of demand, as employment often declined immediately after a war)" —could 
not quickly absorb the large influx of veterans following а war. Furthermore, 
according to many observers, the soldiers were “unaccustomed to ordinary 
labor and were unwilling to take it up again when they came home Instead, 

the conclusions of wars in the eighteenth century brought “a great harvest of 


crime, as was said in BO... The peace brought back to England large numbers 
of disreputable men who had spent several years being further brutalized by 
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service in rhe armed forces, without am provision being made for their reentry 
ints the work force; The same complaint was voiced after every wart 


The failure of the existing crime control apparatus was in part a function 
of the kinds of crime the returning veterans generally committed. They 
had had considerable on-the-job training: in organized violence. "Tt is hardly 
fo be wondered at thal some might employ these same skills at home if 
it seemed necessary. It was the power of such men in gangs. . that frightened 
so many commentators,” Large-scale gang Crime was à new phenomenon, 
and й was this type of crime that proved to be the eost difficult for the 
criminal justice system to handle. 

Victim participation in criminal justice was getting expensive at the same 
time that gang crime was developing. When a victim filed a complaint before 
a JP. for instance. he might have to pay for subpoenas and warrants if his - 
witnesses and the suspeci were not present. Other fées were incurred for 
the recognizances in which he and witnesses were bound over for trial, 
for the clerk of the peace or of the assize for drawing up the indictment, 
for the officer of the coun who swore the witnesses, for the doarkeeper 
of the courtroom, for the crier, and for the bailiff who took the prosecutor 
from the court to the grand jury room Beyond these fees, the level of 
the cost of 3ttending. court was uncertain, because the length of the wait 
for an appearance before a grand jury and the timing of the trial were not 
known. A victim often had to bear costs of food and lodging for both himself . 
and his witnesses. The declining incentives for victim participation in crime: 
control in the басе of fluctuating urban and growing gang crime made public 
policing and prosecution inevitable. 

As early as 1729, the central. government. began to support local law 
enforcement in Middlesex, where the seat of government and the residences 
of most government officials and parliamentarians were located. The self- 
intérest motives of these government officials in shifting the cost of law 
enforcement onto taxpayers certainly comes into question. They were the 
first to benefit from such expenditures, while the rest of the citizenry 
was forced (under statute) ta provide their own policing and prosecutorial 
services. In 1729, the government chose to financially support one Middlesex 
JË to provide criminal investigative and prosecutorial services; he became 
known as the "court JE" Similar arrangements developed in London 
soon thereafter. s* | 

Sir Thomas deVeil was the first court JP from 1729 until 1746. Little 
record remains of his tenure, but it was clear that he was active in pretrial 
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examination and as à committal officer. DeVeil was succeeded by Henry 
Fielding, who along with his successor (his brother John), appears to have 
had a dramatic effect on Jaw enforcement in the London area. 


Fielding's investigations had contrasting tendencies. On the one hand, he was 
trying to Cast а wider net by following up on leads and by encouraging greater 
evidence for trial at the old Bailey. This side of the job anticipated what became 
the Criminal Investigation Division of Scotland Yard. On the other hand, 
Fielding was also sifting and discharging cases that would not stand up. if sent 
on for trial, and in this respect he was the fajeruaer of he judicii pretrial 
committal. officer-of The nineteenth century? 


Many forces set in motion by the original development of the justice of 
the peace were accelerated during Fielding's tenure, and several interrelated 
institutional developments followed. All of these separate developments 
were intertwined, feeding on and aiding one another. 


Confessions and. “Crown Witnesses - The Beginnings of Rules of Evidence. 
The “crown witness" program arose as a result of IP's growing discretion 
regarding the decision tó prosecute after his pretrial investigation. One gang 
member was admitted as a crown witness and excused from prosecution 
in exchange for testimony against his fellow gang members, This became 
the primary strategy for combating gang crime. What may seem do be à 
rather innocuous innovation (particularly in light of the use of the same гуре 
f programs in criminal prosecution today) appears to have been a major 
force leading to the development of rules of evidence for criminal trials 
Criminal court judges recognized à problem with the crown witness 
program almost immediately. In ап 1837 precedent-setting ruling. it was 
noted that "the danger 15 that when a man is fixed, and Knows that his 
own guilt is detected, he purchases impunity by falsely accusing others "*! 
A criminal had incentives to commit perjury, which clearly affected the 
reliability of his testimony: As a result; "the crown witness system led to. 
oné-of the earliest manifestations of what came to be the laws of criminal 
evidence, the corroboration rile"? In trials before 1735, Langbein noted, 
“evidentiary rules that later came to distinguish Anglo-American’ trial 
procedure were scarcely to be observed. By [the mid-1700s].. (Һе sone 
of the criminal trial began to change in subtle ways that, in retrospect, appear 
to us to foreshadow the rise of adversary procedure and the law of 
evidence" The beginnings of the corroboration rule was one of these 
changes. By 1751, à mandatory corroboration rule was in place as a directed 
verdict standard, and judges dismissed cases without hearing the defense 
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if the prosecunon was solely founded on undorroborated crown witness 
testimony?* The precedent for the rule was Rex v Atwood & Robbins (1788), 
which made such evidence admissible “under such directas and observations 
{төш е Court às the circumstances of tie case may require, ну say whether 
they think it sufficiently credible to guide their decision im the case Here 
we see the beginnings of what has developed into the often detailed instructions 
to the jury by judges regarding the rules of evidence. 

A standard practice under the crown witness program was to set up à 
competition berween suspected criminal gang members, The one who offered 
the most evidence against the largest number of potential criminals would 
win the-competion-and receive exemption [nom prosecution, the losers 
generally had to admit guilt. The courts became concerned over the use of 
such confessions and in 1783 ruled that they would give "no credit" to a 
confession “forced from the mind by the flanery of hope. or by the torture 
of fear’ ** This case provided the precedent for the confession rule, which 


présaged the future of the Anglo-American law of evidence. Ir was an "exclu- 
sionary rule" Like most af the rest of the remarkable stracture that would be 
erected in lhe name of the ала оем егис over the next decades. the confession 
nile worked by excluding from the trial jury conceded!y probative information 
fer fear that the jury lacked the ability to evaluate the cefiability of the informa- 
fon properly, However accustomed we have since becone to this way of handling 
criminal adjudication we must remain aware that it was a recent invention... and 
oue whose organs have yet bo be explained" 


The explanation lies in forces-set in motion hundreds of years cartier and 
is reflected in. the transformation from a system of privately enforced 
customary tort law to publicly produced criminal law. Each change initiated 
by government created problemis that required additional change, When 
law ii deliberately designed. whether well-intended or mot, there will always 
be manifestations that the designers did not anticipate: When some of those 
manifestations prove to be undesirable, new rules are designed, which will 
also have unanticipated consequences. 


Criminal Trials. By the mid-sixteenth century, familiarity with the crime 
was no longer required to be a jury member™ Langbein suggested that 

“thes transformation of the active medieval juries into the passive court- 
room triers is among the greatest mysteries of English legal history, still 
no beter understood than [a century ago." But it really 1s no great mystery 
when we realize that the recognition of duty то perform law enforcement 
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functions was originally built on restitution and reciprocity. Widespread 
criminalization under the Norman kings ultimately undermined even the 
kings’ jury system. 

Even as trial by jury developed, such trials were not at-all like what 
we see today: "well into the eighteenth century when the old Bailey 
[London's criminal court] sat, it tried between twelve and twenty felony 
cases per day, and provincial assizes operated with similar dispatch, ... 
How could the Old Bailey of the 1730s process a dozen and more cases 
to full jury trial in one day, whereas in modern times the average jury trial 
requires several days of court time?" 99 | | 

In 1730 London. E was common (o empanel two twelve-man juries to 
{гү all the roughly 150 felony cases in a session of Old Bailey (royal assizes 
typically empaneled a single jury that heard all cases). The juries' sittings 
were staggered so that one could hear evidence on a.series of cases while 
the other was out deliberating on other cases. Many cases lasted only а 
few minutes, with little evidence presented, and little dispute. Most jurors 
were experienced, having served before. so judicial instruction of the jury 
was perfunctory.’ 

Judges һай a great deal of control over the juries and the tral in general. 
A judge often acted as an examiner, questioning the accused and the 
Witnesses and commenting ar will on the merits of à case. Jurors quecs- 
tioned the accused and witnesses and made observations about Facts, the 
character of witnesses, and so on. There was also а good deal of con- 
munication between the judge and the jurors. A judge could terminate 
a case prior to a verdict and remit the accused to jail if he believed that 
the jury was leaning toward an improper verdict or if и was clear that 
relevant evidence was not being provided. Judges could also direct “the 
jury to find a special verdict." The jury might not follow the judge's 
directions, but in issuing such a statement the judge opened up new 
options. For instance, “it was open to the judge to reject a proffered 
verdict, probe its basis, argue with the jury, give further instrüction and 
require redeliberation: 0 There are records of juries deliberating further 
and altering their verdicts as well as. of Juries persisting im their original 
finding. This judicial power did not imply that juries were forced to find 
as the judge wanted, but they had а second chance if the judge disagreed 
with them. 

Evidence was likely to be accurate in seventeenth- and eighteenth-century 
criminal trials since it was not unusual for a trial to take place within a 
week of the crime when witnesses’ recollections were relatively fresh. Also, 
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the accused will virtually always be the most efficient. possible witeess ar a 
criminal trial, Even when he has a solid defense, the accused has usually been 
close to the events in question, close enough bo get himself prosecuted.!™ 


The accused had no option but to-speak in his own defense, because there 
were no defense lawyers to speak for him which brings us to the major 
explanation for the pace of criminal trials before the mid-etghteenth century. 


The accused was forbidden counsel, ... The victim or other complatning 
witness, sometimes aided by conside and Esc the justice of the pesce, perfürmed 
the role we now assign Do he public prosecutor, gathering evadence and presenting 
at thé trial. Asa result; jury trial was tet vet protracted by the motions, maneuver: 
and speeches of counsel that afflict te modem trial" 


The emry of lawyers into criminal triaks would be à major factor ir altering 
virtually all of the characteristics that facilitated the rapid disposition of 
criminal cases. 


Criminal Lawyers, Lawyers where employed by thé government as. 
prosecutors in a long series of “State Trials" involving political crimes like: 
treason, and also in some important criminal cases. By the mid-L7305, 
victims had begun to empioy private prosecution attorneys. Prosecution 
counsel were rio used in great numbers, and they did not significantly change: 
the character of criminal trials, but there was a significant consequence 
to their participation"? Judges began to allow defense counsel if prosecution 
counsel was employed, and defense counsel had a tremendous impact.on 
the criminal tral, 

The primary defense counsel role was in ¢ross-examination™ and a 
number of structural changes in criminal trials are. directly traceable to 
that process, First, access to the accused was sharply limited. Second, the 
counsel had to know what the case for the prosecution was in order to defend 
his сег, Consequently, "In place of the tambling altercation that had 
persisted into the practice of the early eighteenth century, the criminal trial 
underwent that articulation into prosecution. and defense ‘eases’ that so 
characterizes adversary procedure Third, the demarcation of prosecution 
and defense cases meant that the burden of "proof could be recognized 
and defense motions for directed verdict at the conclusion of the prosecu- 
lon case could come into play"? Fourth, the possibility of remaining silent 
10 avoid self-incrimination became an option and ultimately a privilege. 
The idea that a defense was not necessary unless the prosecution had fully 
demonstrated guilt was forming!!! Finally, excluding evidence became а 
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significant issue; "the necessary consequence of [allowing defense counsel] 
was that objections to the admissibility of evidence were much more 
frequently taken, [and] the attention of the judges were directed to the subject 
of evidence "1: 

The two judicial changes of rules of evidence and defense counsel quickly 
began to feed on one another. Defense counsel called on the existing rules 
of evidence and questioned the admissibility of evidence not covered in 
the first rules. At the insistence of defense counsel, judges’ attention became 
increasingly focused on issues of evidence; and the niles of evidence began 
to evolve into the complex result we rely on today. “These adaptations were 
meant as patches, applied for the purpose of repairing the inherited 
system, ... Noone could have foreseen that adversary procedure harbored 
an inner dynamic toward complexity so relentless that it would ultimately 
render criminal jury trial unworkable as a routine dispositive procedure? 
Alternatives io the jury trial bécame necessary. 


Plea Bargaining. Beginning in 1586, a gradual increase in guilty pleas 
appears in the assize records. Many of those pleas involved altered indict- 
ments to allow for tess severe punishment than would have been required 
under the original charges.!'* Cockburn has proposed two reasons for what 
may have been informal plea bargain arrangements. First, the government 
was trying to avoid loss of forfeitures as a consequence of acquittals, so 
JPs and judges preferred to obtain a conviction on lesser charges. Second. 
“the assize system, with its fixed schedule and inability to guarantee the 
attendance of trial jurors and local magistrates, was peculiarly incapable 
of absorbing increases in judicial business. When such increases occurred 
“suddenly, as they apparently did on at least three occasions in Elizabeth's 
reign. traditional trial procedures came under intolerable pressure" On 
the other hand, in London before the end of the eighteenth century, "so rapid 
was trial procedure that the court was under no pressure to induce jury 
waivers. We cannot find a trace of plea bargaining in the Old Bailey in 
these years." 1*5 In all likelihood, the same cyclical forces that put pressure 
on all the other aspects of the criminal justice process led to some plea 
bargaining, but it is also likely that the summary character of criminal trials 
meant that plea bargaining generally was not necessary. The question 
becomes, why has widespread use of plea bargaining developed rather than 
some other solution to the problem of crowded court dockets? 
In Anglo-Saxon law, the victum prosecutor was free to pursue and 
prosecute, bur he was also free not to. Even after criminal law mandated 
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that individuals prosecute. some simply chose to ignore such authoritanan 
law. As public officials, particularly JPs, began to do pre-trial preparation 
of prosecution; the discretion to pursue prosecutión appears to have passed 
to them. Under the crown witness competition, for instance. JPs could. 
exempt guilty criminals from prosecution in exchange for testimony. 1t was. 
a relatively small step to exempt a criminal from prosecution for some crime 
in exchange for a guilty plea to another crime. 

Another factor in the natural selection of plea bargaining was the long. 
tradition of the guilty plea. Indeed, under Anglo-Saxon law, the fine paid 
was less ап offender admitted his guilt than if he tried to conceal it, Given 
prosecutorial discretion, however, "the guilty plea had an intrinsic eon- 
venience that pointed the Angio-American ‘system towards q nontral 
procedure once jury trial had undergone the transformation that stripped 
it of its former efficiency; t" 

Another factor leading to pica bargaining was the insistence on trial by 
jury rather than by judge, Recall that juries initially were resisted as they 
wer used to expand the power of the kings, but distrust of judges also 
was substantial. Jr she conten of the criminal law as it developed to assist 
the kings, mistrust for onc of the kings’ institutions, juries, was clearly 
not às great as mistrust for another, royal judges. Juries became widely 
viewed as the only potential safeguard against the further manipulation of 
law enforcement for the political or financial benefit-of the Kings. 

One other factor helps explain the ease with which plea bargaining was 
adopted. Thomas Green suggested: “One might conjecture that so bong 
as the Crown had a monopoly on punishment, that punishment would be 
very severe? Indeed, “as the emphasis shifted from restitution to the 
victim . o punishment for alleged crimes committed ‘against the state; 
the punishment exacted by the state became more and more severe 12% Facts 
in capital cases that involved restitution in-pré-Norman times, such às 
unplanned homicide and nonviolent thefts, were frequently manipulated 
by inquisitional juries to prevent capital punishment, thus blunting royal 
criminal law!" Jury mitigation continued and became particularly impar- 
tant during the seventecnth century political trials"? Jury mitigation reflects 
a longstanding precedent for reducing the severity of punishment in certain 
cases, Plea bargaining was another way Lo mitigate punishment. 

There was considerable conflict over what punishment should be. Many 
judges and juries showed reluctance to impose severe physical punishments: 
others advocated such punishment. Lon Fuller pointed to the fact that restitu- 
tion had two important consequences that promoted social harmony and 


